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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 7990 


LEBANON STEEL FOUNDRY (a Pennsylvania 
Corporation), Petitioner 

v. 

NATIONAL LABOR RELATIONS BOARD, Respondent 


Petition to Review and Set Aside an Order of the National 

Labor Relations Board. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the National Labor Relations Board 
to entertain the cause was based upon the National Labor 
Relations Act, July 5, 1935 c. 372 (49 Stat. 449), U. S. C., 
Tit. 29, Sec. 151 et seq. This Court’s jurisdiction is founded 
on Section 10 (f) of the National Labor Relations Act. 
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STATEMENT OF THE CASE. 

Petitioner, Lebanon Steel Foundry, is a Pennsylvania 
corporation engaged, in interstate commerce, in the manu¬ 
facture and distribution of steel castings. Its plant is in 
Lebanon, Pennsylvania. Steel Workers Organizing Com¬ 
mi ttee j sjLlabor union affiliated with th e~Cbh gress~of Indus¬ 
tri al Organiz ations"which admits to membership persons 
employed in the Steel Industry. 

In September, 1940 the union began activity among the 
employees of Petitioner. It secured from 73 employees 
application cards of the type represented by Board’s Ex¬ 
hibit 4A-1 (Petitioner’s App. 119). The union learned from 
some of these employees, however, that they desired a check¬ 
off (Petitioner’s App. 87); thereupon the organizer told 
them to secure signatures to check-off or “white cards”, 
as represented by Board’s Exhibit 5A-1 (Petitioner’s App. 
119) instead of the “colored cards” (Board’s Exhibit 
4A-1 ). Of those who had signed the colored cards all but 
two signed-the'white cards. (Petitioner’s App. 109), and no 
more colored cards were used. (There were also distrib¬ 
uted for signatures check-off cards in form varying some¬ 
what from Board’s Exhibit 5A (Petitioner’s App. 15, 57), 
but Exhibits 5A-1 to 5A-337 were identical with Exhibit 
5A-1.) Eventually the employees signed 341 check-off cards 
(Petitioner’s App. 117). There is no question but that by 
December 16, 1940 a majority of the employees in the unit 
found by the board to be appropriate had signed check-off 
cards, and the varying number of employees who had signed 
cards between December 15, 1940 and January 21, 1941 is 
not important. The Board in its Decision (Petitioner’s 
App. 59, 60, 61) discussed the number of employees who had 
executed check-off cards; Petitioner admits, for the sake 
of its subsequent argument, that at all material times the 
union had in its possession check-off cards signed by a ma¬ 
jority of the employees. 

On December 15,1940 the union designated a negotiating 
committee to submit a contract to Petitioner the following 
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day and set a date for the beginning of negotiations. (Peti¬ 
tioner’s App. 62) Petitioner does not propose to 
set out in detail the subsequent course these nego¬ 
tiations took, as it deems such a recital immaterial 
to the question to be argued. The union relied 
solely upon the wage-deduction cards as evidence of its 
representation of a majority of the employees. The record 
shows that Petitioner had been dealing with another group 
in its plant at the time SWOC approached it as an exclusive 
bargaining agent for its employees. Faced with the claims 
of the union, supported only by the wage-deduction cards, 
Petitioner did not sign the agreement which was submitted 
to it by the union. Section 2 of which stated that it recog¬ 
nized the union as sole collective bargaining agent for its 
employees. The upshot of the negotiations between the 
union and Petitioner was the filing of charges by the union 
before the Board on January 14, 1941. A meeting was had 
with the Board’s Field Examiner, and Petitioner signified 
its willingness to the holding of an election to determine 
whether SWOC or the other group with which Petitioner 
had been dealing was the exclusive bargaining representa¬ 
tive. The union organizer would not consent to such an 
election without taking the matter up with the union. The 
Field Examiner endeavored to secure from Petitioner a 
written statement that Petitioner would grant exclusive 
recognition to the union if it was certified as a result of 
the election, that Petitioner would bargain in good faith, 
and that it would reduce to writing any agreement arrived 
at as the result of such bargaining. Petitioner refused to 
sign such a statement on the ground it was not required to 
agree in writing to do what the law required it to do. The 
union did not agree to the proposed election. 

On February 1,1941 the Board issued a complaint (Peti¬ 
tioner’s App. 2) against Petitioner, alleging it had and 
was engaging in unfair labor practices affecting commerce 
within the meaning of Sections 8(1) and (5) and 2 (6) and 
(7) of the National Labor Relations Act, in substance charg¬ 
ing Petitioner with refusing to bargain collectively with 
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the union as the exclusive representative of the employees 
in the appropriate unit. The complaint was served on 
Petitioner which filed an answer thereto (Petitioner’s App. 
7), denying it was engaged in unfair labor practices. A 
hearing was held on complaint and answer on February 13, 
14,15 and 17,1941, before the Board’s Trial Examiner. On 
March 31, 1941 the Trial Examiner filed his Intermediate 
Report (Petitioner’s App. 11) wherein he found against 
Petitioner and recommended, inter alia, it cease and de¬ 
sist from refusing to bargain collectively with the union. 
The case was transferred to the Board, and Petitioner filed 
exceptions to the Intermediate Report (Petitioner’s App. 
38). Argument was held thereon, and on July 10, 1941 the 
Board issued its Decision, findings of fact, conclu¬ 
sions of law, and order (Petitioner’s App. 52), 
upholding the Report of the Trial Examiner, in 
which Petitioner was ordered, inter, alia, to cease 
and desist from refusing to bargain collectively with the 
union as the exclusive representative of its employees in the 
unit found by the Board to be appropriate, and, by a stock 
order of the Board, to desist from the activity proscribed by 
Section 8(1); Petitioner was ordered to bargain, upon re¬ 
quest, with the union and reduce the understanding reached 
to writing, and to post notices in its plant. The Board 
found as a fact that the employees who signed check-off 
cards thereby designated the union as their representative 
for the purpose of collective bargaining (Petitioner’s App. 
59). 

Thereupon Petitioner filed its petition to review and set 
aside the above order -with your Honorable Court. The 
Board filed its answer thereto together with a request for 
the enforcement of the order of the Board. It is on this 
petition and the answer and request that the matter is be¬ 
fore this court. 
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STATUTES INVOLVED. 

The following Sections of the National Labor Relations 
Act. July 5, 1935, c. 372 (49 Stat. 449), U. S. C., Tit. 29, 
Sec. 151 et seq., are involved: 

Section 2 (6). The term “commerce” means trade, traf¬ 
fic, commerce, transportation, or communication among the 
several States, or between the District of Columbia or any 
Territory of the United States and any State or other Ter¬ 
ritory, or between any foreign country and any State, Ter¬ 
ritory, or the District of Columbia, or within the District 
of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or 
the District of Columbia or any foreign country. 

Section 2 (7). The term “affecting commerce” means in 
commerce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to lead to 
a labor dispute burdening or obstructing commerce or the 
free flow of commerce. 

Section 7. Employees shall have the right to self-organi¬ 
zation, to form, join, or assist labor organizations, to bar¬ 
gain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the 
purpose of collective bargaining or other mutual aid or pro¬ 
tection. 

Section 8. It shall be an unfair labor practice for an em¬ 
ployer— 

(1). To interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7. 

(5). To refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions of 
section 9 (a). 

Section 9 (a). Representatives designated or selected for 
the purposes of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, shall 




6 


be the exclusive representatives of all the employees in 
such unit for the purposes of collective bargaining in re¬ 
spect to rates of pay, wages, hours of employment, or other 
conditions of employment: Provided, That any individual 
employee or a group of employees shall have the right at 
any time to present grievances to their employer. 

Section 10 (f). Any person aggrieved by a final order of 
the Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit wherein 
the unfair labor practice in question was alleged to have 
been engaged in or wherein such person resides or trans¬ 
acts business, or in the Court of Appeals of the District of 
Columbia, by filing in such court a written petition praying 
that the order of the Board be modified or set aside. A 
copy of such petition shall be forthwith served upon the 
Board, and thereupon the aggrieved party shall file in the 
court a transcript of the entire record in the proceeding, 
certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the 
findings and order of the Board. Upon such filing, the 
court shall proceed in the same manner as in the case of 
an application by the Board under subsection (e), and shall 
have the same exclusive jurisdiction to grant to the Board 
such temporary relief or restraining order as it deems just 
and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; 
and the findings of the Board as to the facts, if supported 
by evidence, shall in like maner be conclusive. 

STATEMENT OF POINTS. 

The wage deduction or check-off cards cannot be con¬ 
strued as designating the union the bargaining represen¬ 
tative of the employees of Petitioner who signed the cards. 
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SUMMARY OF ARGUMENT. 

Upon the union was the burden of proving that it was the 
bargaining representative of a majority of the employees 
in the appropriate unit. Its status as such representative 
is dependent upon its being able to show that it was the 
duly designated bargaining agent of the employees. It 
relied upon an insufficient designation in the wage deduc¬ 
tion or check-off cards, which were the sole evidence of its 
alleged agency. 

The check-off cards do not expressly designate the union 
the bargaining agent. Nor do they do so by necessary in¬ 
ference. The essence of an agent’s status is that he be em¬ 
powered to affect the principal’s legal relations with third 
persons, and the check-off cards cannot be construed as 
granting such power to the union. 

The employer is charged with the duty of granting ex¬ 
clusive recognition to the majority representative. In the 
case at bar Petitioner was also dealing with another group 
and was justified in refusing to accord recognition to the 
union in view of the character of the proof of the agency 
presented to it. 

ARGUMENT. 

The Wage Deduction or Check-off Cards Cannot be Con¬ 
strued as Designating the Union the Bargaining Rep¬ 
resentative of the Employees Who Signed the Cards. 

There can be no question but that there can have been no 
violation of Section 8 (5) or Section 8 (1) of the National 
Labor Relations Act by Lebanon Steel Foundry in refusing 
to bargain with SWOC (assuming that there was such a 
refusal to bargain) unless SWOC did in fact represent a 
majority of the employees in the appropriation unit. Sec¬ 
tion 8 (5) calls it an unfair labor practice for an employer 

“To refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions 
of Section 9 (a). 
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Section 9 (a) reads: 

“Representatives designated or selected for the 
purposes of collective bargaining by the majority of 
the employees in a unit appropriate for such purposes, 
shall be the exclusive representatives of all the em¬ 
ployees in such unit for the purposes of collective bar¬ 
gaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Pro¬ 
vided, That any individual employee or a group of 
employees shall have the right at any time to present 
grievances to their employer.” 

The only evidence in the case upon the point of repre¬ 
sentation relates to the so-called check-off authorization 
cards (Petitioner’s App. 119). They read as follows: 

“WAGE DEDUCTION AUTHORITY 

No. Dated. 

To the Paymaster of 

I hereby authorize you to deduct from my wages one dol¬ 
lar ($1.00) per calendar month, beginning with the month 

of.19_provided I have worked a total of 

five (5) days or more during the calendar month. 

This payment to be sent to the Secretary of the S.W.O.C., 
David J. McDonald, 1500 Commonwealth Building, Pitts¬ 
burgh, Pa. 

This authority to be effective during the life of the agree¬ 
ment. This authority will automatically be cancelled if, 
as and when the labor and working agreement between your 
Company and the S.W.O.C. terminates. 


(Signature) (Address) ’ ’ 

It is from the four comers of the check-off card that 
SWOC must, if at all, imply that it was designated bar¬ 
gaining representative. Such an implication is, it is sub¬ 
mitted, untenable, and it is urged that it can be no more 








9 


readily inferred from the check-off card that a bargaining 
representative was designated than that an express ap¬ 
pointment was made. The card is inoperative for the 
purpose advanced by the Board. 

Under Section 7 of the Act 

“Employees shall have the right ... to bargain col¬ 
lectively through representatives of their own choos¬ 
ing.” (Italics supplied). 

It needs no citation to show that in acting through a repre¬ 
sentative the employee has designated an agent to act for 
him. The term agent is, in fact, considered synonymous 
with representative, and in discussions of the Act has been 
so treated, in consonance with the general definition of the 
two words: See Birge-Forbes Co. v. St. Louis & S. F. R. 
Co., 53 Tex. Civ. App. 55, 115 S. W. 333, 335 (1908). It is 
necessary, therefore, to analyze the content of the check-off 
card to determine wherein it falls short of the creation of 
an agency. 

The Restatement of Agency, Sec. 1, defines agency as 

“ . . . the relationship which results from the mani¬ 
festation of consent by one person that the other shall 
act on his behalf and subject to his control, and consent 
by the other so to act.” 

In less precise language Mechem on Agency (2nd ed. 1914) 
Sec. 25, says that the word agency indicates the relation 
which exists when one person is employed to act for an¬ 
other. In Section 26 Mechem says: 

“The relation of principal and agent, or the relation 
of agency in the narrower sense in which it is chiefly 
employed in this work, is the legal relation which exists 
where one person, called the agent, is authorized— 
usually by the act of the parties, but occasionally per¬ 
haps bv operation of law to represent and act for an¬ 
other, called the principal, in the contractual dealings 
of the latter with third persons. The distinguishing 
features of the agent may briefly be said to be his 
representative character and his derivative authority.” 
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Indicative of the consequences of the relationship is the 
fact that • 

“An agent or apparent agent holds a power to alter 
the legal relations between the principal and third per¬ 
sons and between the principal and himself.” 

Restatement of Agency, Sec. 12 
Comment a. to Section 12 reads: 

“The words ‘power of the agent’ denote the ability 
of an agent or apparent agent to affect the legal rela¬ 
tions of the principal in matters connected with the 
agency or apparent agency. The exercise of this power 
may result in binding the principal to a third person in 
contract. ...” 

The agent, if sufficiently authorized, may make agree¬ 
ments binding upon his principal. Unless he is deemed to 
be able to exercise this power he cannot be an agent. Im¬ 
plicit in the concept of agency is the consent of the prin¬ 
cipal that the agent shall represent him in the stated trans¬ 
action. Section 7 of the Restatement of Agency reads as 
follow’s: 

“Authority is the power of the agent to affect the 
legal relations of the principal by acts done in accord¬ 
ance with the principal’s manifestation of consent to 
him.” 

And Section 26: 

“Except for the execution of instruments under seal 
or for the performance of transactions required by 
statute to be authorized in a particular way, authority 
to do an act may be created by written or spoken words 
or other conduct of the principal which, reasonably 
interpreted, causes the agent to believe that the prin¬ 
cipal desires so to act on the principal’s account.” 

“Comment: 

... In accordance with the rule stated in the Re¬ 
statement of Contracts, Sec. 20, the manifestation and 
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not the intention of the principal is important; hence 
whenever the principal manifests to the agent that the 
agent is to act on his account, authority exists although 
the principal does not, in fact, consent.” 

See also Mechem on Agency (2nd ed. 1914) Secs. 228 
261; 

Williston on Contracts (Rev. ed. 1936) Sec. 793. 

It is obviously not intended to declare that the evidence of 
agency whether written, oral, or conduct, need be express. 
There are conceivably many situations where the interpre¬ 
tative function of a court is brought into play. Neverthe¬ 
less, there must be some solid basis, if the authorization is 
not explicit, from which an agency can be inferred. There 
is, except in a few cases not here important, no presump¬ 
tion of agency in the law; it is a fact to be proved, and the 
person alleging it must prove it by a preponderance of the 
evidence: Mechem on Agency (2nd ed. 1914) Sec. 255; Wig- 
more on Evidence (3d ed. 1940) Sec. 2520 (c), which says: 

“The authority of an agent, purporting to execute 
for his principal, is not presumed.” 

And i 

“Whether a certain writing or a series of writings 
creates an agency or not, and if so, what is the nature 
and extent of the power conferred, the writing being 
produced, and being couched in such terms as to re¬ 
quire no aid from extrinsic evidence, are questions of 
law for the decision of the court.” 

Mechem on Agency (2nd ed. 1914), Secs. 294, 295. 

Restatement of Agency, Sec. 32. 

The authority of an agent, insofar as his relation to his 
principal is concerned, may be either express or implied: 
Mechem on Agency (2nd ed. 1914), Sec. 707. The Restate¬ 
ment of Agency, perhaps more grammatically, calls “im¬ 
plied authority” “inferred authority” and distinguishes it 
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from the other traditional category, apparent authority, 
as follows: 

“Sec. 8: 

Apparent authority is the power of an apparent 
agent to affect the legal relations of an apparent prin¬ 
cipal with respect to a third person by acts done in 
accordance with such principal’s manifestations of 
consent to such third person that such agent act as his 
agent. ’ ’ 


“Comment: 

d. ‘Apparent authority’ is to be distinguished from 
‘inferred authority’, which indicates authorization 
created otherwise than by express language and which 
has no reference to an appearance of authority created 
by the principal’s manifestations directed toward third 
persons. There may be ‘inferred apparent authority.’ ” 

Express authority and implied authority are both actual 
authority, and are founded upon the principal’s directions 
or conduct toward his agent. 

“Implied agency is actual agency, and the difference 
between it and express agency is mainly one of the 
method of proof . . .” 

Dobbs v. Zink, 290 Pa. 243, 247, 138 A. 758 (1927). 

See also 2 C. J. S. 1050 f.n. 18. 

Certainly in the instant case the alleged authority cannot 
be called express. Nor is it necessary to consider it under 
the heading of apparent authority, as in all instances of 
such authority, whether it is based upon the principles of 
contract or of estoppel, there was some promise or act in 
reliance thereon by the third party; here the third party, 
that is, the company, upon examination of the alleged in¬ 
dicia of agency, affirmatively regarded it as insufficient. 
The sole problem is whether SWOC was actually author¬ 
ized to act as the agent of the signatories to the cards. Nor 
is “incidental authority” to be given any weight. The 
last named is the “authority to do all those incidental 
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acts, naturally and ordinarily done in such a case, which 
are reasonably necessary and proper to carry into effect 
the main power so conferred”: Mechem on Agency (2nd 
ed. 1914) Sec. 242. Manifestly, for incidental authority 
to be operative there must be some prior and indisputable 
grant of authority to call it into being. In the case at bar 
it is this grant of authority which we are seeking by an 
examination of the check-off cards. 

Each check-off card is entitled “Wage Deduction Au¬ 
thority.” It is addressed ostensibly to the paymaster, but 
custody was entrusted to the union. The authority (i.e., the 
authority to deduct dues) was to be effective during the 
life of the “agreement”, and automatically cancellable 
“when the labor and working agreement between vour 
company and the S.W.O.C. terminates.” It is submitted 
that the card cannot be viewed as granting to the union the 
power of affecting the signatory's legal relationship with 
the company by the execution of an agreement referred to, 
the sine qua non of agency, as the above discussion shows. 
In no way can it be inferred that the signatory agreed to 
abide by the terms of the “agreement.” That the agree¬ 
ment is mentioned in the card merely makes the authority 
of the paymaster to deduct possible dues dependent and 
contingent upon the execution of an agreement. It sets a 
time upon and during which the authority of the paymaster 
is to exist. It creates no agency in the union to negotiate 
an agreement for and on behalf of the signatory; the card 
in issue did not, in express terms or by reasonable infer¬ 
ence, make the “agreement” (as yet in futuro) binding, 
when executed, upon the employee. Certainly an employer 
is not to be burdened with the obligation of bargaining and 
executing an agreement with a - purported agent, when there 
is no assurance that the agreement will “stick”. It may 
be granted, perhaps, that there would be some measure of 
ratification of an agreement not previously authorized if 
the employee should eventually permit a check-off without 
protest; it is not, however, the signing of the check-off 
card which could be thought to found the agency, but the 
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non-exercise of the power, by the employee, to revoke the 
authority of the paymaster to deduct $1.00 from his monthly 
wages. 

Petitioner has not been captious in its interpretation of 
the check-off cards. It has refrained from pointing out, 
in the above discussion, that in the great majority of the 
check-off cards, there is no qualification of the potential 
deductions—they are not called union dues, but are to be 
sent to the union secretary, according to the cards. It is 
submitted that the defect in the cards, from the standpoint 
of creating an agency, is so basic and fundamental that 
even the express designation of the possible future deduc¬ 
tions as union dues would not have made any difference. 

Counsel has been able to find no court opinion which has 
passed upon the problem of the present case, and only one 
clearly distinguishable National Labor Relations Board 
decision. In the cases cited by the Board in support of 
its ruling that the wage-deduction cards constituted a 
“present desire to become and be a member of that union” 
(Petitioner’s App. 59), NLRB v. Louisville Refining Co., 
102 F. (2d.) 678 (C.C.A. 6, 1939); NLRB v. Nat. Motor 
Bearing Co., 105 F. 2d. 652 (C. C. A. 9,1939); NLRB v. Som¬ 
erset Shoe Co., Ill F. 2d 681 (C. C. A. 1, 1940) there were 
actual and express applications for present membership in 
the unions involved. The Board has stated {Campbell Ma¬ 
chine Co., 3 NLRB 793, 799 (1937); American Range Lines. 
13 NLRB No. 20 (1939)) that “since the primary and well- 
known function of labor organizations, including the unions 
in the present case, is collective bargaining, the Board be¬ 
lieves no such distinction (between membership and desig¬ 
nation as a bargaining agency) can be drawn. By volun¬ 
tarily joining a labor organization an employee in effect 
designates that labor organization as his representative for 
collective bargaining.” And if actual membership in the 
union is alone enough to designate the union the bargain¬ 
ing agent, an application for membership is also sufficient, 
on the ground it evinces a present desire that the union 
represent the applicant which the union is authorized to 
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fulfill with .doing violence to the general principle of agency 
law that it the agent proceeds to act under the appoint¬ 
ment it is unnecessary to give the principal express notice 
of acceptance, if he proceeds to act within a reasonable 
time: See 2 C.J.S. 1044. While actual membership by an 
employee in a union may not be necessary for the union to 
represent him in collective bargaining (NLRB v. Nat. Motor 
Bearing Co., 5 NLRB 409, 428, 105 F. 2d 652 (1939)), it is 
submitted that it is essential that there be an inescapable 
and present designation of the union as a bargaining 
agency, which requirement is not complied with by the 
wage-deduction cards. 

In American Cyanamid and- Chemical Corporation, 2 
NLRB 881 (1937) there were 140 members in Local 132, 
A. F. of L. At a meeting attended by 90 of the members, 
those present voted unanimously to dissolve as a local of 
the A. F. of L. and to organize Local 1, C. I. O. All of the 
140 members of the dissolved union became members of 
Local 1, their action being evidenced by signing cards ad¬ 
dressed to the Company directing it to deduct from their 
wages and pay over to the Financial Secretary of the new 
local the amounts of dues owing to it. Evidently, there¬ 
fore, there was concerted and express desire to join the new 
local, manifested further by the present authority to check¬ 
off dues. There is a great difference between this case and 
our own, and perhaps it was the recollection of its previous 
ruling in a similar but distinguishable circumstance which 
caused the Board to affirm the Trial Examiner’s Interme¬ 
diate Report in the case at bar. In the case at bar there is 
no evidence that as many as 100 attended any union meet¬ 
ing. 

As previously stated, it is important that the employer 
be given definite proof of the union’s representation of a 
majority of the employees in the appropriate unit. The 
record shows that the Petitioner had been dealing with 
another group. Under the Act the employer is charged with 
the duty of negotiating with the group which represents the 
majority: 
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Sec. 9 (a): “Representatives designated or selected 
for the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such pur¬ 
poses, shall be the exclusive representative of all the 
employees in such unit for the purposes of collective 
bargaining.” 

Consequently, if the employer erroneously recognizes a 
group which does not represent a majority he may be called 
to account by the group which does. “The employer acts 
at his peril in refusing to recognize a duly selected bargain¬ 
ing agency of an appropriate unit of his employees unless 
the facts show that in the exercise of reasonable judgment 
he lacked knowledge of the appropriateness of the unit or 
the selection of the majority representative”; NLRB v. 
Piqua Munising Wood Products Co., 109 F. 2d 552 (C. C. A. 
6. 1940). The burden of determining the status of the al¬ 
leged majority representative should not be multiplied by 
compelling the employer to interpret the legal effect of an 
instrument which is, at the best, insufficient as evidence of 
agency. The would-be bargaining representative should be 
obliged to present clear proof of its status, and not as here, 
allowed to take refuge in an inoperative instrument, incap¬ 
able of being construed as an agency designation. It can be 
fairly stated that the cards in the instant case justified the 
Petitioner in its hesitancy to bargain with the union, and 
that it is not chargeable with an unfair labor practice. 

There is nothing inconsistent in Petitioner’s dealing with 
two groups at the same time. Section 9 (a) of the Act 
expressly says: 

“• # • That any individual employee or a group of 
employees shall have the right at any time to present 
grievances to their employer.” 

The gravamen of the unfair labor practice charge is that 
the employer failed to bargain collectively with the majority 
representative. Of necessity, therefore, the purported rep¬ 
resentative must, ab initio, establish its right to the recogni¬ 
tion demanded. Here the union did not sufficiently do so. 
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whether or not the employer affirmatively demands evidence 
from the purported agent of its status is immaterial, if the 
proof upon which the “agent” must rely is legally insuf- / 
ficient. 

It is noteworthy that the Trial Examiner thought the \ 
check-off cards were “contingent applications for member- \ 
ship” (Petitioner’s App. 17), while the Board (Petitioner’s 
App. 59) believed them to evidence a present desire by the 
employee to become and be a member of the union. Such! 
inability to agree upon a common interpretation emphasizes’ 
the inadequacy of the cards on the issue involved. Thej 
Board evidently felt that it was necessary to assimiliatel 
the cards to the present applications for membership in the \ 
cases cited by it. The burden was not upon Petitioner to 
show that the signers of the cards did not understand them 
to designate the union as their bargaining agent (Petition¬ 
er’s App. 59); it was incumbent upon the union to show that 
they did, and it did not meet its burden by showing the 
practice of the union in other plants, or that other employers 
accepted the check-off cards as proof of the desire of the 
employees that the Union represent them (Petitioner’s App. 
Ill, 112,113). The matter was one of legal construction of 
the language of the cards, and the alleged practice of the 
union or the acquiescence of other employers is immaterial. 

It is respectfully submitted, therefore, that the order of 
the Board should be set aside and its request for enforce¬ 
ment thereof denied. 

Clarence D. Becker, 

Farmers Trust Company 
Bldg., 

Lebanon, Pennsylvania. 

H. P. McFadden, 

112 East Third Street, 
Bethlehem, Pennsylvania, 
Attorneys for Petitioner. 
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United States of America 

Before the National Labor Relations Board 
Fourth Region 

Case No. IV-C-902 

In the Matter of 

Lebanon* Steel Foundry Company 


Steel Workers Organizing Committee, 

Affiliated with the C. I. 0. 

C om plaint 

It having been charged by the Steel Workers Organizing 
Committee, affiliated with the Congress of Industrial Or¬ 
ganizations, a labor organization, that the Lebanon Steel 
Foundry Company of Lebanon, Pennsylvania, hereinafter 
referred to as the Respondent, has engaged in and is en¬ 
gaging in certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations 
Act, 49 Stat. 449, hereinafter referred to as the Act, the 
National Labor Relations Board, by the Regional Director 
for the Fourth Region, as agent for tlu* National Labor 
Relations Board, designated by tin* National Labor Rela¬ 
tions Board Rules and Regulations, Series 2, as amended, 
Article 4, Section 1. horebv alleges as follows: 

1. Respondent is and has been since December 11, 1911, 
a corporation organized and existing by virtue of the laws 

of the State of Pennsylvania, having its principal 
4-14 office and place of business in the City of Lebanon 
and State of Pennsylvania, hereinafter referred to 
as the Lebanon Plant, and is now and has continuously for 
a long period of time engaged in the manufacture, sale and 
distribution of steel castings of stainless, special alloy and 
carbon steel, and kindred products, at its Lebanon Plant. 

2. Respondent, in the course and conduct of its aforesaid 
operations, causes and has continuously caused large quan- 
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titles of raw materials, to wit: scrap and pig iron, sand, 
fuel oil, and kindred materials used by it in the manufac¬ 
ture of its products set forth above in paragraph 1, to be 
shipped and transported in interstate commerce from and 
through States of the United States other than the State 
of Pennsylvania to its Lebanon Plant in the State of Penn¬ 
sylvania; and causes and has continuously caused large 
quantities of its finished products, to wit: steel castings of 
stainless, special alloy and carbon steel, and kindred prod¬ 
ucts, to be sold by it and transported in interstate com¬ 
merce from its Lebanon Plant in the State of Pennsylvania 
to, into and through States of the United States other than 
the State of Pennsylvania. 

3. The Steel Workers Organizing Committee, affiliated 
with the Congress of Industrial Organizations, hereinafter 
called the Union, is a labor organization within the meaning 
of Section 2, subdivision (5) of said Act. 

4. All production and maintenance employees, including 
the shipping department and truck drivers, but excluding 
supervisory employees, office and clerical employees, in the 
Lebanon Plant of Respondent, constitute a unit appropriate 


for collective 


ba r 


gaining within the meaning of Sec- 


44") tion 9 (b) of said Act. 

5. On or about December 16, 1940, the Union was, 
and at all times since said date has been, the representative 
for collective bargaining of the employees of Respondent in 
the unit set forth in paragraph 4 above, and is, by virtue 
of Section 9 (a) of the Act, the exclusive representative of 
all of the employees in the said unit for the purposes of col¬ 
lective bargaining with respect to rates of pay, wages, hours 
of employment, and other conditions of employment. 

6. On or about December 16, 1940, December 21, 1940, 
January 10, 1941, and at various other times, the Union, by 
its duly authorized representatives, did request Respondent 
to bargain collectively with respect to rates of pay, wages, 
hours of employment, and other conditions of employment, 
with the said Union, as the exclusive representative of Re- 
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spondent’s employees in the unit set forth in paragraph 4 
above. On or about said dates, and at all times thereafter, 
Respondent did refuse and has refused, and does now re¬ 
fuse, to bargain collectively with the said Union as the ex¬ 
clusive representative of its employees in the unit set forth 
in paragraph 4 above, concerning rates of pay, wages, hours 
of employment, and other conditions of employment. 

7. Said acts of Respondent, as described in paragraph 6 
above, constitute unfair labor practices within the meaning 
of Section 8, subdivision (5) of said Act. 

S. By the acts of Respondent set forth in paragraph 6 
above, and by each of them, and by other acts, Re- 
446 spondent did engage in, and is engaging in, unfair 
labor practices within the meaning of Section 8, sub¬ 
division (1) of said Act. 

9. The activities of Respondent set forth in paragraphs 
6 and 8 above, occurring in connection with the operations 
described in paragraphs 1 and 2 above, have a close, inti¬ 
mate and substantial relationship to trade, traffic and com¬ 
merce among the several States, and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

10. The aforesaid acts of Respondent, as above described, 
constitute unfair labor practices affecting commerce within 
the meaning of Section 8, subdivisions (1) and (5), and Sec¬ 
tion 2, subdivisions (6) and (7) of said Act. 

Wherefore, the National Labor Relations Board, on the 
1st day of February, 1941, issues its complaint against Leb¬ 
anon Steel Foundry Company, respondent herein. 

Notice of Hearing 

Please Take Notice that on the 13th day of February, 
1941, at 10:00 o’clock in the forenoon, at the Court Room 
in the Lebanon County Court House, Lebanon, Pennsyl¬ 
vania, a hearing will be conducted before the National Labor 
Relations Board, by a Trial Examiner, to be designated in 
accordance with its Rules and Regulations, Series 2, as 
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amended, Article IV, Section 2, and Article II, Section 23, 
on the allegations set forth in this complaint, at which time 
and place you will have the right to appear, in person or 
otherwise, and give testimony. 

447 You are further notified that you have the right to 
file with the Regional Director for the Fourth Re¬ 
gion, acting in this matter as agent of the National Labor 
Relations Board, an answer to this complaint on or before 
the 11th day of February, 1941. 

Enclosed herewith for your information is a copy of the 
Rules and Regulations, Series 2, as amended, made and pub¬ 
lished by the National Labor Relations Board pursuant to- 
authority granted in the National Labor Relations Act. 
Your attention is particularly directed to Article II of said 
Rules and Regulations. 

In Witness Whereof the National Labor Relations Board 
has caused this, its complaint containing a notice of hear¬ 
ing, to be signed by the Regional Director for the Fourth 
Region, on the 1st day of February, 1941. 

BENNET F. SCHAUFFLER, 
Regional Director for the 
Fourth Region 

3002 United States Court House, 

Philadelphia, Pennsylvania. 
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448 United States of America 

Before the National Labor Relations Board 
Fourth Region 
Case No. IV-C-902 
Dated filed January 14, 1941 
In the Matter of 

Lebanon Steel Foundry Cfmpany 
and 

SteelWorkers Organizing Committee 
Affiliated with the C. I. 0. 

Charge 

Pursuant to Section 10 (b) of the National Labor Rela¬ 
tions Act, the undersigned hereby charges that Lebanon 
Steel Foundry Company, Lebanon, Pennsylvania, has en¬ 
gaged in and is engaging in unfair labor practices within 
the meaning of Section 8, subsections (1) and (5) of said 
Act, in that 

On or about December 16, 1940, December 21, 1940, Jan¬ 
uary 10, 1941, and at all times since said dates said com¬ 
pany has failed and refused to bargain in good faith with 
representatives of the Steel Workers Organizing Commit¬ 
tee, a labor organization which has been designated by a 
majority of the production and maintenance employees, in¬ 
cluding the shipping department and truck drivers, but ex¬ 
cluding supervisory employees, office and clerical employ¬ 
ees ; and in that 

By the acts set forth above and by other acts and conduct, 
said company has interfered with, restrained and coerced 
its employees in the exercise of the rights guaranteed in 
Section 7 of the said Act. 

The undersigned further charges that said unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act. 
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Name and address of person or labor organization mak¬ 
ing the charge. (If made by a labor organization, give also 
the name and official position of the person acting for the 
organization.) 

STEEL WORKERS ORGANIZING 
COMMITTEE, 

Affiliated with the C. I. 0. 

By: 

HAROLD FRITCHMAN, 

Organizer, 

Market House Bldg., 10th and Penn 
Sts., Reading, Pa. 

Subscribed and sworn to before me this 14th day of Jan¬ 
uary, 1941, at Philadelphia, Pa. 

DANIEL HOUSE, 

Examiner, N. L. R. B. 

498 Answer of Lebanon Steel Foundry 

Comes now Lebanon Steel Foundry, (hereinafter some¬ 
times referred to as the Respondent), and, saving and re¬ 
serving unto itself its constitutional rights and its rights 
to object and to except to the jurisdiction and qualifications 
of the National Labor Relations Board and to the sufficiency 
and form of the complaint herein and the charges upon 
which it is based, for its answer to said complaint, which 
was received by it by United States registered mail on Feb¬ 
ruary 3, 1941, respectfully shows and alleges: 

1. Answering paragraph 1 of said complaint, the Re¬ 
spondent admits each and every allegation thereof, except 
that the corporate name of Respondent is Lebanon Steel 
Foundry, and not Lebanon Steel Foundry Company. 

2. Answering paragraph 2 of said complaint, the Re¬ 

spondent admits each and every allegation thereof. 

499 3. Answering paragraph 3 of said complaint, the 
Respondent is without knowledge with respect to any 

of the allegations thereof. 
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4. Answering paragraph 4 of said complaint, the Re¬ 
spondent is without knowledge with respect to the allega¬ 
tions thereof, for the reason that Respondent is not learned 
in the law, and the allegation contained in said paragraph 
of the complaint calls for a legal conclusion. 

5. Answering paragraph 5 of said complaint, the Respon¬ 
dent is without knowledge with respect to the allegations 
thereof. 

6. Answering paragraph 6 of said complaint, the Re¬ 
spondent denies each and every allegation thereof. 

7. Answering paragraph 7 of said complaint, the Re¬ 
spondent denies each and every allegation thereof. 

8. Answering paragraph 8 of said complaint, the Respon¬ 
dent denies each and every allegation thereof. 

9. Answering paragraph 9 of said complaint, the Re¬ 
spondent denies each and every allegation thereof. 

10. Answering paragraph 10 of said complaint, the Re¬ 
spondent denies each and every allegation thereof. 

WHEREFORE said complaint should be dismissed. 

LEBANON STEEL FOUNDRY, 
Respondent, 

By H. D. PHILLIPS, 

Plant Manager 

500 Dated: February 8, 1941 

Address of Respondent and Respondent’s Official verify¬ 
ing this answer: 

c/o Lebanon Steel Foundry, 
Lebanon, Pennsylvania. 

Name and address of Respondent’s Counsel: 

BECKER & EHRGOOD, 
Lebanon, Pennsylvania. 

CLARENCE D. BECKER, Esq., 
Farmers Trust Building, 
Lebanon, Pennsylvania, 

Of Counsel. 
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501 LEBANON STEEL FOUNDRY 

Case No. C-1843 (IV-C-902) 

Chronological list of relevant docket entries 

Jan. 14, 1941. Charge filed (Section 8(1) (5)) 

Feb. 1,1941. Complaint, notice of hearing, Rules and Reg¬ 
ulations issued. 

Feb. 3, 1941. Counsel for respondent, by letter, moved for 
continuance of hearing. 

Feb. 4,1941. Order issued denying motion for continuance. 

Feb. 5, 1941. Affidavits of service of complaint and order 
denying motion filed by Helen C. Reiner. 

Feb. 11, 1941. Respondent’s answer to complaint received 
from Regional Office. 

Feb. 11, 1941. Order issued designating James C. Para¬ 
dise Trial Examiner. 

Feb. 13,1941. Hearing opened. 

Feb. 17,1941. Hearing closed. 

Feb. 24,1941. Counsel for respondent requested that time 
for filing briefs before Trial Examiner be extended. 

Feb. 25, 1941. Counsel for respondent granted extension 
of time for filing brief with Trial Examiner (Telegram, 
Chief Trial Examiner). 

March 1, 1941. Counsel for respondent requested further 
extension of time for filing brief before Trial Exam¬ 
iner. 

March 1,1941. Counsel for respondent granted further ex¬ 
tension for filing brief before Trial Examiner. 

March 10, 1941. Respondent’s motion that proposal of 
respondent, and complaining union’s answer thereto, 
be made a part of the record, received from counsel. 

March 14,1941. Respondent’s brief before Trial Examiner 
received. 

March 17, 1941. Regional Attorney’s memo in opposition 
to respondent’s motion of March 10 received. 

March 31, 1941. Trial Examiner’s Intermediate Report 
filed and served. 
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April 1,1941. Original Trial Examiner’s Intermediate Re¬ 
port dated March 24, received. 

April 1, 1941. Order issued transferring case to Board as 
Case No. C-1843. Parties given until May 1 for filing 
of briefs. Affidavit of service filed by John J. Lamb. 

April 1, 1941. Affidavit of service of Intermediate Report 
filed by Helen C. Reiner. 

April 14, 1941. Respondent’s motion for extension of time 
for filing exceptions to Intermediate Report and for 
additional time for filing brief and requesting Oral 
Argument before the Board, received from counsel. 

502 April 15, 1941. Parties granted extension of time to 
May 1 for filing exceptions to Intermediate Report, 
and until May 12 for filing briefs. 

May 1,1941. Respondent’s exceptions to Intermediate Re¬ 
port received. 

May 9, 1941. Respondent requested extension of time for 
filing brief. 

May 9, 1941. All parties granted extension of time for fil¬ 
ing briefs. 

May 9, 1941. Notice of hearing for purpose of oral argu¬ 
ment issued. Affidavit of service filed by John J. Lamb 

May 13, 1941. Respondent requested continuance of oral 
argument. 

May 14, 1941. Notice of postponement of oral argument 
issued. Affidavit of service filed by John J. Lamb. 

May 19, 1941. Notice of advancement of hearing for pur¬ 
pose of oral argument issued. Affidavit of service filed 
by John J. Lamb. 

May 22, 1941. Oral Argument held before members Smith 
and Leiserson of the Board. Appeared: Mr. Becker 
for the Company; Mr. Newman for the Board; no ap¬ 
pearances for the Union. 

July 10, 1941. Decision, findings of fact, conclusions of 
law, and order issued. Affidavit of service filed by 
Vernon S. Green. 
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1487 Intermediate Report of Trial Examiner 

Statement of the Case 

Upon a charge duly filed January 14,1941, by Steel \\ ork- 
ers Organizing Committee, affiliated with the C. I. 0., herein 
called the Union, the National Labor Relations Board, here¬ 
in called the Board, by its Regional Director for the Fourth 
Region (Philadelphia, Pennsylvania), issued its complaint 
dated February 1, 1941, against Lebanon Steel Foundry, 
herein called the respondent, alleging that the respondent 
had engaged in and was engaging in unfair labor practices 
affecting commerce within the meaning of Section 8(1) and 
(5) and Section 2 (6) and (7) of the National Labor Rela¬ 
tions Act, 49 Stat. 449, herein called the Act. 

A copy of the complaint accompanied by a notice of hear¬ 
ing thereon, was duly served upon the respondent and the 
Union. 

In respect to the unfair labor practices the complaint al¬ 
leged in substance that all production and maintenance em¬ 
ployees, including the shipping department and truck driv¬ 
ers, but excluding supervisory employees, office and clerical 
employees, in the Lebanon plant of the respondent, consti¬ 
tute an appropriate bargaining unit; that since on or about 
December 16, 1940, the Union has been the representative 
for collective bargaining of the employees in that unit; that 
on or about December 16 and December 21, 1940, January 
10, 1941, and at other times the Union asked the respondent 
to bargain collectively with it as the exclusive representa¬ 
tive of said employees and that the respondent refused and 
still refuses to do so. 

Thereafter the respondent duly filed its answer dated 
February 8,1941, in which it denied the material allegations 
of the complaint, excepting those relating to its business 
operations. 

Pursuant to notice a hearing was held on February 14,15, 
and 17, 1941, at Lebanon, Pennsylvania, before the 

1488 undersigned, the Trial Examiner duly designated by 
the Chief Trial Examiner. The respondent and the 
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Board were represented by counsel and participated in the 
hearing. Full opportunity to be heard, to examine and 
cross-examine witnesses, and to introduce evidence bearing 
on the issues was afforded the parties. 

At the conclusion of the hearing the undersigned granted 
a motion by counsel for the Board that the complaint be con¬ 
formed to the proof with respect to names and dates. Deci¬ 
sion having been reserved on a motion by counsel for the 
respondent that the complaint be dismissed, said motion is 
now denied. At the conclusion of the hearing the parties 
were accorded but did not avail themselves of an opportu¬ 
nity to argue orally before the undersigned and were ad¬ 
vised that they might file briefs with him on or before Feb¬ 
ruary 28, 1941. Thereafter, on application made by the re¬ 
spondent to the Chief Trial Examiner, its time for the filing 
of briefs was extended to March 10, 1941. The respondent 
has submitted a brief, which has been carefully considered 
by the undersigned. On March 10,1941, the respondent filed 
with the undersigned a “Motion that Proposal of Respon¬ 
dent, Lebanon Steel Foundry, and Answer of Steel Workers 
Organizing Committee to Proposal Be Made Part of the 
Record.” On March 15 the Board’s attorney submitted a 
memorandum in opposition to the motion. The undersigned 
has considered the motion and the objections thereto. The 
motion is now denied, for the reason that the matter sought 
to be made part of the record is irrelevant and immaterial 
to the issues. 

Upon the record thus made and from his observation of 
the witnesses, the undersigned makes, in addition to the 
above, the following findings of fact: 

Findings of Fact 
I. The Business of the Respondent 

The respondent is a Pennsylvania corporation whose prin¬ 
cipal office and plant are at Lebanon, Pennsylvania. It is 
engaged in the manufacture, sale and distribution of stain¬ 
less, special alloy and carbon steel castings. In the manu- 
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facture of these products, it uses steel, scrap, ferro alloys, 
nickel, iron ore, pig iron, sand, clay, oxygen, and fuel oil. 
During 1940 the respondent used about $498,000 worth of 
these materials, of which approximately 55 per cent was 
obtained from sources outside Pennsylvania. During the 
same period the respondent manufactured products valued 
at about $1,900,000, of which about 70 per cent was shipped 
to points outside Pennsylvania. 

II. The Organization Involved 

Steel Workers Organizing Committee, affiliated with the 
C.I.O., is a labor organization which admits to membership 
workers employed in the steel industry. 

III. The Unfair Labor Practices 
A. The refusal to bargain 
1. The appropriate unit 

The complaint alleges, and it was stipulated by the par¬ 
ties at the hearing, that all production and mainte- 
1489 tenance employees, including the shipping depart¬ 
ment and truck drivers, 2 but excluding supervisory 
employees, office and clerical employees, in the respondent’s 
plant, constitute an appropriate bargaining unit. 

Counsel for the Board contended at the hearing that the 
employees in the chemical laboratory 3 are not production 
employees and should be excluded from the unit. These 
employees, who are classified as laboratory assistants, are 
young men most of whom are high school graduates. Their 
work consists of analyzing steel, reading the temperature 
of steel pourings, and keeping records of their tests under 
the supervision of the chief chemist. They work in a sep¬ 
arate building apart from the rest of the plant. Although 
it was testified by the respondent’s plant manager that the 
work of the laboratory assistants requires no special skill, 

- The truck drivers referred to are not teamsters, but are employees who 
operate small hand trucks inside the plant. 

* There are eight employees in this category. 
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he admitted that some knowledge of mathematics is a pre¬ 
requisite and that a 3-month training period is necessary. 
The analyses of the laboratory men are reported to the melt- 
ers, the metallurgical department, and the heat treating 
department so that the steel may be properly processed 
after having been cast. It is evident that the work of the 
laboratory assistants is different from that of the produc¬ 
tion employees and, since the only union involved desires 
their exclusion from the unit, the undersigned is of the 
opinion that they should be excluded. 

Accordingly, the undersigned finds that all production 
and maintenance employees, including the shipping depart¬ 
ment and truck drivers, but excluding laboratory assistants, 
supervisory employees, office and clerical employees, in the 
respondent’s plan constitute a unit appropriate for the pur¬ 
poses of collective bargaining and that said unit will insure 
to the employees of the respondent the full benefit of their 
right to self-organization and to collective bargaining and 
otherwise effectuate the policies of the Act. 


2. Majority representation 

Pay-roll records of the respondent show that on Decem¬ 
ber 16 and 21,1940, thgro acejg 585 employees in the appro¬ 
priate unit, on January 10, ly4l, mere weTr*-608 , , -- Shd. on 

January 24, 1941, the rg were 623J ' ——»——— - 

The Union started its organizatifrn-drive among the em¬ 
ployees of the respondent in September 1940 wrhen a group 
of the employees approached a union organizer at a neigh¬ 
boring plant of the Bethlehem Steel Company and obtained 
from him membership application cards. These cards, in 
addition to provision for membership application, also con¬ 
tained an express designation of the Union as collective 
bargaining representative. A number of these cards had 
been signed by the men when Harold E. Fritchman, district 
representative of the Union, met with them at their request 
in September 1940. At this meeting the employees present 


* These totals include three employees not listed on the pay rolls, one of 
whom had been called to military service, and two of whom were on sick leave. 
The parties agree that these three employees should be included in the unit. 
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expressed a desire that their union dues be checked off. Ac¬ 
cordingly, Fritchman instructed them to use “Wage De¬ 
duction Authority” cards, hereinafter called check- 
1490 off cards, in place of the membership application 
cards in soliciting union memberships. Those who 
had previously signed membership application cards re¬ 
signed check-off cards, and thereafter only the check-off 
cards were used in soliciting union members. 

The check-off cards were of two types which were used 
interchangeably and were in the following form: 

Wage Deduction Authority 

No. Dated. 

To the Paymaster of 

I hereby authorize you to deduct from my wages one 
dollar ($1.00) per calendar month, beginning with the month 

of.,19_, provided I have worked a total 

of five (5) days or more during the calendar month. 

This payment to be sent to the Secretary-Treasurer of 
the S.W.O.C., David J. McDonald, 1500 Comnlbonwealth 
Building, Pittsburgh, Pa. 

This authority to be effective during the life of the agree¬ 
ment. This authority will automatically be cancelled if, 
as and when the labor and working agreement between your 
Company and the S.W.O.C. terminates. 


(Signature) (Address) 

Wage Deduction Authority 

No. Dated. 

To the paymaster of 

I hereby authorize you to deduct from my wages union 
dues amounting to one dollar ($1.00) per calendar month, 
provided I have worked a total of five (5) or more days 
during the calendar month; and my initiation fee (amount 
specified below) which shall be deducted within one month 
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from the date you receive this card from the Financial 
Secretary of the local union. 

Money so deducted to be sent to David J. McDonald, Sec¬ 
retary-Treasurer of the S.W.O.C., 1500 Commonwealth 
Building, Pittsburgh, Pennsylvania. 

This authority shall only be effective during a collective 
bargaining agreement between the S.W.O.C. and your Com¬ 
pany that includes the check-off system. 

Initation fee, $. 


(Signature) (Address) 

Fritchman testified that the check-off cards have been 
used throughout his district to signify union membership 
and authority to check off union dues; that the Union cus¬ 
tomarily organizes plants in this area by having the 
1491 employees sign such cards; and that all employers 
whose plants were thus organized accepted the check¬ 
off cards as proof of the desire of the employees that the 
Union represent them. This testimony is uncontradicted 
and is credited by the undersigned. 

The respondent contends that the check-off cards “effec¬ 
tive only during the life of an agreement which never came 
into being ... (are) wholly without probative value as to the 
membership of the signatories thereto in the union, and 
particularly without probative value of the delegation of 
authority to the union by the signatories thereto to repre¬ 
sent them as sole bargaining agent.” 5 

The act does not require that a designation of a collec¬ 
tive bargaining agent be in express terms. Thus, it has 
been held that the signing of membership applications® or 
registration cards, 7 is sufficient, even though the signers 
may not have paid dues or initiation fees or been admitted 

o Respondent’s brief, p. 2. 

otf. L. R. B. v. Louisville Relining Co., 102 F. (2d) 678, 680 (C. C. A. 6), 
cert, denied 308 TJ. S. 568; N. L. R. B. v. Somerset Shoe Co., Ill F. (2d) 681 
(C. C. A. 1). 

7 Matter of Elbe File and Binder Co., Inc. 2 N. L R. B. 906, 910. 
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to membership. 8 An employee who signs a card by the 
terms of which he authorizes his employer to pay dues to a 
union upon the signing of a contract thereby makes a con¬ 
tingent application for membership and, in the opinion of 
the undersigned, evidences an intention that the union ne¬ 
gotiate such a contract for him. Therefore, and in the light 
of all of the surrounding circumstances, the undersigned is 
of the opinion that the check-otf cards are evidence that 
the signers designated the Union as their collective bar¬ 
gaining representative. No evidence was adduced or of¬ 
fered to show that any of the signers of the cards did not 
intend to so designate the Union. The check-off cards must 
therefore be deemed collective bargaining authorizations. 

The Union presented a total of 358 check-off cards. These 
were checked by the respondent against the authentic sig¬ 
natures of the employees in its possession, and other checks 
were made with respect to certain of the cards. There¬ 
after counsel for the respondent admitted that in no in¬ 
stance “did w T e find any lack of authenticity so far as the 
signature was concerned.’’ Of the 358 cards 337 were 
found to bear dates earlier than January 14, 1941. It was 
stipulated by counsel at the hearing that the names of the 
signers of the 337 cards appear on the respondent’s pay 
rolls for the period from December 16, 1940, to January 
24, 1941. Of the additional 21 cards, the authenticity of 
which is not in dispute, but which were segregated because 
of the dates on them and for other reasons, those of Carlin 
Bell, dated November 14, 1940, Charles Brandt, dated Jan¬ 
uary 14, 1941, John A. McKinney, dated January 17, 1941, 
and Milton Blogovich, dated January 21,1941, should be in¬ 
cluded. Thus the undersigned finds that the total number 
of valid check-off cards offered by the Union and dated 
January 21, 1941, or earlier, is 341. 

Fritchman testified that he counted the union cards on 
December 15,1940, and on January 10,1941, and that as of 
those dates they totalled 335 and 342, respectively. He 

8 Matter of National Motor Bearing Co., 5 N. L. R. B. 409, 427, 428, modified 
105 F. (2d) 652 (C. C. A. 9); Matter of C. M. De Kay d.b.a S. 4" K. Motor 
Freight Co., 2 N. L. R. B. 231, 237 
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also testified that in the course of his official duties 
1492 he met with the employees of the respondent at fre¬ 
quent intervals commencing September 1940 and col¬ 
lected such cards as had been signed; that he took the cards 
to the district office of the Union where he instructed 
Charles Medrick, the union secretary, to list them in alpha¬ 
betical order and to file them; that lists of cards received 
were made periodically and were brought up to date as ad¬ 
ditional cards were turned in. Fritchman identified the 
lists which he said had been prepared by Medrick pursuant 
to his instructions. He testified that the first list was pre¬ 
pared either late in October or early in November; the 
second lists not later than the second week in December; 
and that the last list was completed by January 27, 1941. 
He also testified that all the names on the lists other than 
the October list were taken from the check-off cards which 
he had brought to the union office. It was stipulated by 
counsel at the hearing that if Medrick were called as a "wit¬ 
ness, he would testify that he prepared the lists above men¬ 
tioned at the times testified by Fritchman, from member¬ 
ship cards brought to the office by Fritchman from time to 
time. The undersigned finds that the membership lists were 
prepared at the times and in the manner testified by Fritch¬ 
man. 

Examination of the membership lists compiled as above 
found shows that two of the December lists, which were pre¬ 
pared in triplicate, contain 31S names and are identical. 
The third December list contains 333 names. All but 4 of 
the names on each of the 3 December lists are accounted for 
by check-off cards from among the 341 above mentioned. 
The undersigned therefore finds that the minimum member¬ 
ship of the Union as of December 16,1940, was 314 out of a 
total of 585 in the appropriate unit. The January member¬ 
ship list contains 34S names. All but 8 of the names are 
accounted for by check-off cards from among the 341 above 
mentioned. Of the 333 thus accounted for, the cards of 328 
are dated earlier than January 10. Thus, the evidence would 
indicate that the Union, whose majority status as of De- 
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cember 16 would be presumed to have continued in the ab¬ 
sence of proof to the contrary, increased its majority to 
328 out of a total of 608 in the appropriate unit as of Jan¬ 
uary 10. 

In its brief the respondent attacks the accuracy and re¬ 
liability of the membership lists, points to alleged discrep¬ 
ancies between the lists and the check-off cards, and asks 
why certain names on the check-off cards do not appear on 
the lists. All of the names in question were checked by the 
respondent against its pay roll and other records, and the 
respondent conceded that there was no evidence of any 
lack of authenticity in any signature, and that the name of 
each of these employees appears on its pay rolls. Exami¬ 
nation of the cards and the lists, and reference to the pay 
rolls show that in each instance but one cited by the respon¬ 
dent in its brief in which there is a discrepancy, it resulted 
from an obvious mistake in transcribing an illegible signa¬ 
ture. The instances cited by the respondent are discussed 
in the margin. 9 The respondent’s contention that the 
1493 membership lists are inaccurate and unreliable is 
unfounded. 


9 1. The card of “Earl Barr” was listed as Earl Darx. 

2- The card of “Jacob W. Burch” is listed as Jacob Broder, and is prob¬ 
ably the employee listed on the pay rolls as Jacob Busch. 

3. The card of “Joseph Crnovich” was misread by the respondent. It is 
Joseph Arnovich and is so listed. 

4. The card of “David Fuester” is listed as such, and should probably be 
David Firestone. 

5. The card of “Donald Kirkwood” is listed as Don Kirkwood. 

6. The card of “John C. Mason” is not listed. This is the sole omission. 

7. The card of “Raymond R. Milho” was misread by the respondent. The 
surname is Miller, and the name of Ray Miller is listed. 

8. “C. W. Putt” is listed as C. W. Dutt. 

9. * ‘ Roy S. Sheetz ’ ’ is listed as Roy Sheetz. 

10. “Levi F. Spotts” is listed as Levi Spott. 

11. “Clifford Sholly” is listed as Clifford Holly. 

12. “J. H. Uhler” is listed as J. Huhler. 

13. “George M. Vrogovich” is apparently listed as George Pisgovice, and 
examination of his signature indicates the likelihood of such an error. 

The respondent also asks why the name of James Gutikunst on the October 
list is not found on the later ones. The December and January lists mention 
James Gulkert, which is what Gutikunst’s signature looks like. 
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Accordingly, the undersigned finds that on December 16, 
1940, and at all times thereafter the Union was the duly 
designated representative of the majority of the employees 
in the unit found above to be appropriate, and pursuant to 
Section 9 (a) of the Act was and is the exclusive represen¬ 
tative of all the employees in such unit for the purposes of 
collective bargaining. 

3. The refusal to bargain 

On December 15,1940, the Union designated a negotiating 
committee and instructed it to submit a contract to the re¬ 
spondent the following day and to arrange a date for the 
commencement of negotiations. On December 16, Henry 
D. Phillips, the respondent’s plant manager, was informed 
by the personnel director that Leo Moyer, a member of the 
negotiating committee, wished to meet with him. Phillips 
testified that since Moyer was chairman of the employee 
representative group, he assumed that the requested meet¬ 
ing was to be with that group. He agreed to meet with 
Moyer at 3:30 p.m. on December 16. At the appointed time 
Moyer appeared and submitted the .proposed contract to 
Phillips. Moyer testified, and the undersigned finds, that 
he told Phillips that he represented the Union and a ma¬ 
jority of the employees, that he had been designated to sub¬ 
mit the contract and to arrange a date for the commence¬ 
ment of negotiations. Phillips replied, according to his own 
testimony, “Well, we will meet with anybody who claims to 
represent any of our employees, and if he has a sincere 
grievance, we will discuss it with him at any time.” He 
then stated, after having glanced over the agreement, “not 
too casually,” that the contract was a mighty important 
thing to the respondent, that he would study it and would 
advise the Union as promptly as possible as to when a meet¬ 
ing could be held. However, he added, it might be a couple 
of days, a week or a month before a date could be set. 

The next day Moyer reported the result of this confer¬ 
ence to Fritchman, who, being dissatisfied with Phillips’ 
disposition of the matter, communicated with T. S. Quinn, 
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treasurer of the respondent and Phillips’ superior. Fritch- 
man met with Quinn on December 18 and they agreed upon 
a meeting for discussion of the contract on December 21. 

On December 21, Fritchman, Tony Lynch, another union 
representative, and the union negotiating committee met 
with Phillips, Frank Stanley, the general superintendent 
of the plant, and Peter Gamber, the respondent’s personnel 
man. Fritchman testified that at this meeting he 
1494 stated that the Union repres ented a majority oL the 
employees, and th at he was ready to present uroo f- 
of that f act if the reB PSSdmai^wes tioned iL h nt 
spondent raised no question on this score. He also testified 
that he had the union cards in his car outside the building 
when he made this offer. Although the memorandum of 
this meeting made by Phillips 10 does not mention Fritch¬ 
man’s offer he did not deny that it was made and the under¬ 
signed credits Fritchman’s testimony. 11 

Phillips’ memorandum of this meeting states that lie 
told the union representatives that the proposed contract 
“left much to be desired from the standpoint of Manage¬ 
ment, and much to be discussed from the standpoint of em¬ 
ployee representation.” After testifying that he was un¬ 
certain as to what was meant by the words “much to be 
discussed from the standpoint of employee representation,” 
Phillips stated that these words meant that he told the union 
representatives there was a question in his mind as to 
whether the Union represented the employees. The under¬ 
signed is convinced, on the entire record, that no such 
question was raised by Phillips at this meeting. 

The testimony of Fritchman and Phillips’ memorandum 
of the meeting are in agreement that on December 21 Phil- 

10 Phillips made memoranda of his various meetings and conversations with 
union representatives. These were admitted in evidence, with leave to the 
respondent to adduce testimony for the purpose of correcting, explaining or am¬ 
plifying them. 

11 Although Phillips admitted that the Union offered membership cards for 
inspection and check by the respondent at the next meeting which was held on 
January 10, his memorandum of that meeting contains no mention of it. This, 
he explained, was the result of an oversight. It is not unlikely that a similar 
oversight accounts for the absence of any reference to the Union’s offer of the 
cards on December 21. 
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lips stated that the respondent had been dealing with an¬ 
other group as sole bargaining agent. The undersigned 
finds that Phillips made this statement. 

Despite their expressed unreadiness to discuss the agree¬ 
ment, the respondent’s representatives agreed to listen to 
Fritchman read it, section by section, and to comment on it. 
When Section 2, dealing with recognition of the Union as 
exclusive bargaining agent was reached, Phillips stated, 
according to his memorandum of the conference, “. . . 
this, of course, is a subject which we are in no position to 
discuss and have no comment to make other then that we 
will recognize and deal with anyone who claims to repre¬ 
sent any of our employees, but that we have been dealing 
with an Independent Group as sole collective bargaining 
agency.” The undersigned finds that this statement was 
made by Phillips. Again, later in the conference, Phillips’ 
memorandum shows that he reiterated the company’s pol¬ 
icy, “of willingness to meet with any employee or anyone 
claiming to represent any employee or employees ... to 
discuss such matters as concerned the employees.” 

After the contract had been read, Fritchman asked when 
a further meeting could be held and stated that the Union 
desired to expedite completion of the negotiations. Phil¬ 
lips replied that although the respondent would meet with 
the Union as frequently as was reasonably possible, the 
pressure of business, combined with additional demands on 
the time of the respondent’s representatives resulting from 
the year’s end and the holiday season made it difficult to 
hold a meeting until after the first of the year. It was 
agreed that Fritchman should call Phillips on December 23 
to arrange a date for the next meeting. The evidence indi¬ 
cates that although the Union did express a desire to 
1495 speed the negotiations, its representatives did not op¬ 
pose strenuously Phillips’ proposal that the next 
meeting be held after the first of the year. 

On December 23 Fritchman called upon Phillips and asked 
for an early date for the next meeting. Phillips stated 
that the respondent was very busy, that a date could not be 
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set, and told Fritchman to communicate with him on Jan¬ 
uary 6, 1941, for the purpose of setting a date. Fritchman 
protested but Phillips insisted that he could not set an ear¬ 
lier date. 

On January 6 Fritchman called upon Phillips who said 
that a meeting could be had on January 10. Fritchman 
asked for an earlier date, stated that some of the employees 
felt that the respondent was “stalling” and that they were 
becoming restive, but Phillips insisted that no earlier date 
was possible. Fritchman acquiesced reluctantly. 

On January 10 the representatives of the Union and the 
respondent met for the second time to discuss the contract. 
Fritchman testified that Medrick, another union represen¬ 
tative who was present, placed the union membership cards 
on the table, invited the respondent, if there was any doubt 
of the Union’s majority, to examine the cards, count them 
and look at the signatures, and that the respondent neither 
questioned the majority status of the Union nor examined 
the cards. Although his memorandum concerning this meet¬ 
ing contains no reference to this incident, Phillips admitted 
that during the course of the meeting, Medrick exhibited 
the cards, stated that they numbered 473, 12 asked if the re¬ 
spondent wished to see them, and invited the respondent 
to cheek them, and that the respondent’s representatives 
indicated no desire either to see or to check the cards. 

In response to a leading question, Phillips testified that 
he treated with apparent indifference the presentation of 
the Union’s cards at the meeting of January 10, because he 
intended “to recognize and deal with the Union and the In¬ 
dependent Group as the representatives of their members 
until the definite status of each one is established.” As is 
found below, Phillips in fact had no such intention, but at 
most intended to permit the Union to present grievances 
for its members, reserving sole collective bargaining rights 
to the so-called Independent Group. If it be assumed, ar- 

12 Fritchman explained that Medrick probably arrived at the figure of 473 
by including cards which had been signed during the organization campaign 
which the Union conducted among the employees of the respondent in 1937. 
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guendo, that Phillips’ testimony concerning his intent was 
truthful, it can only be said that his statements to the union 
representatives on January 10 were less than frank. More¬ 
over, on that occasion as on December 21, Phillips raised 
no question as to the majority status of the Union and gave 
no indication that he entertained doubts on that score. He 
refused even to discuss the question of exclusive recogni¬ 
tion when it was raised at both meetings, and, whatever 
his intention may have been, he neglected to express it. 
Whether his intention was that to which he testified, or that 
which the undersigned finds, it is plain that he did not in¬ 
tend to grant exclusive recognition to the Union. 13 

The manner in which Phillips equivocated on the question 
of exclusive recognition on January 10 is demonstrated bv 
the fact that after the respondent had raised questions con¬ 
cerning various contract provisions, the following oc- 
1496 curred, as stated in Phillips’ memorandum of the 
meeting: 

Mr. Fritchman at this point asked whether he could take 
it for granted, in view of the fact that we dealt first with 
Section 3, that Sections 1 and 2 were agreeable to Manage¬ 
ment. The writer’s reply was that this was not intended. 
The discussion of these sections being purposely delayed 
until such time as more information was obtained on the 
sections dealing with Wages, Hours of Work, Vacations, 
and Check-off. These things concern us most from the 
standpoint of economy and speed of production and that it 

is The inconsistency of Phillips’ testimony regarding his intentions finds a 
parallel in the respondent’s brief. Thus it is stated (p. 15): 

“As a result of the presence of these two groups, management appa¬ 
rently was in doubt about its rights and duties in the premises and agreed 
to negotiate grievances with either group, but with respect to bargaining 
collectively was inclined to await the outcome of the whole matter. At 
another point management advised the union that it had hem dealing with 
an independent group as sole collective bargaining agency. 

• • # * * 

It seems to be the fair inference from the testimony of the witness, 
Phillips, through this interrogation, that he recognized the independent 
union as being entitled to the sole bargaining rights throughout the period 
from December 16, 1940 to January 10, 1941. He also recognized the 
union as having certain rights by reasons of a substantial group which 
they represented.” 
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was intended that further discussion would take place of the 
first two sections. 

It is evident that Phillips created the impression that he 
might grant exclusive recognition to the Union after he had 
satisfied himself concerning the other provisions of the 
contract. The entire record shows conclusively however, 
that at no time did Phillips intend to grant to the Union the 
recognition to which it was entitled under the Act. Al¬ 
though Phillips’ memorandum states that his statements 
above quoted satisfied Fritchman, the latter testified and 
the undersigned finds that he and Medrick asked for a defi¬ 
nite answer on the clause dealing with exclusive recognition, 
and accused the respondent of “stalling.” That they pro¬ 
ceeded to discuss other contract provisions in the face of 
the position taken by Phillips on the matter of exclusive 
recognition indicates only that they did not desire to break 
off negotiations as long as they thought that agreement 
might be possible. 

At the January 10 conference the respondent’s represen¬ 
tatives raised questions concerning a number of contract 
provisions other than those dealing with exclusive recogni¬ 
tion, discussed them with the union representatives, but 
made no definite proposals and committed themselves to 
nothing. After about 2 hours Medrick accused the respon¬ 
dent of wasting time and talked at length to impress the 
respondent with the need of expediting the negotiations. 
Phillips replied that the respondent was moving as fast as 
possible, and also stated that as a result of the meeting 
“Management has secured a lot of additional information 
which would be used for further consideration of the pro¬ 
posed agreement.” The parties then discussed the date 
of the next meeing, and Phillips stated that no date could be 
set but that Fritchman should call him on January 13 for a 
date. The union representatives protested against delay, 
warned that their members were becoming impatient at the 
failure of the respondent to agree to anything or to make 
any definite proposals. They offered to meet with 
1497 the respondent at night or on Saturdays or at any 
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time convenient for the respondent, so long as the 
meetings were at frequent intervals. Phillips insisted he 
could not set a date because of the pressure of work, and 
that he could not meet with the union representatives at 
night after having spent a full day at the plant. The union 
representatives stated that the respondent’s attitude might 
lead to serious difficulties among the men in the plant, and 
that they might “take other action” to compel the respon¬ 
dent to bargain. Medrick stated that if the respondent 
were not more cooperative, he might have to appeal for 
“outside help,” and that unless a definite answer were 
forthcoming in the near future he would feel obliged to ap¬ 
peal to the Board and to notify the Defense Commission 
that the respondent refused to cooperate and bargain col¬ 
lectively, “thus interfering with the National Defense Pro¬ 
gram.” However, Phillips insisted that the union repre¬ 
sentatives call him on January 13 to fix the date of the next 
conference, and so the matter rested. 

On January 13 Fritchman called on Phillips and was in¬ 
formed that the earliest possible date for the next meeting 
was January 24, “due to the heavy’ schedule for Mr. Quinn 
and other representatives of management in the coming 2 
weeks.” Fritchman protested, pointing out that at a union 
meeting held on the previous day, the Union had adopted 
a resolution calling for “further action” if an agreement 
with the respondent were not arrived at by February 1. 
Fritchman also stated that other companies with which he 
had negotiated met with the union representatives several 
times weekly and in the evenings, but Phillips replied that 
he should not be expected to meet with the Union after hav¬ 
ing spent a full day at the plant. Thereafter, on the same 
day, Medrick called Phillips and attempted to persuade him 
to set an earlier date. Medrick again stated that he might 
have to call in a government official in order to expedite 
the negotiations, and that he might have to broadcast the 
fact that the respondent was interfering with the Defense 
Program by refusing to bargain with the Union. Phillips’ 
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memorandum of his talks with Fritchman and Hedrick on 
January 13, states: 

As had been stated earlier in the day to Mr. Fritchman, 
it was explained to Mr. Medrick that there must be a clear 
distinction made between the handling of grievances and 
the negotiations for a contract and that it was the disposi¬ 
tion of management to deal with the S.W.O.C. in the han¬ 
dling of any grievances which came from such members 
who so designated them as their agents, and this the man¬ 
agement was quite willing to do and could get together with 
the interested parties on a comparatively short notice, but 
that any negotiations for a contract, involving as it does an 
increase in wages, the possible curtailment of hours of 
work and other special considerations, required lengthy and 
deliberate attention by management. In the meantime , we 
intended to recognize and deal with the Independent Group 
as sole collective bargaining agent until the definite status 
of each group was established. (Italics supplied) 

Phillips admitted that he told Medrick on January 13 
that he intended to recognize and deal with the so-called in¬ 
dependent group as sole collective bargaining agent “until 
the definite status of each group was established,” but tes¬ 
tified that he used the term sole collective bargaining agent 
without proper knowledge of its implications. 14 He 
1498 later testified, however, that although he had been 
dealing with the so-called independent group as the 
exclusive representative of the employees, and had that 
in mind in writing the memoranda of his meetings with the 
Union, he did not in fact use the term “sole collective bar¬ 
gaining agent” in talking to the union representatives. He 

14 in its brief the respondent says, concerning the position taken by Phillips 
respecting the Union (p. 15): 

“While it does not clearly appear, it does not require a stretch of the 
imagination to draw the inference that the witness (Phillips) may not have 
been clear in his own mind as to just what his rights and duties were 
under the circumstances.” 

The record leaves no doubt that Phillips and the respondent were fully aware 
of their obligations under the Act. Phillips testified that the respondent was 
receiving legal advice during the period of its meetings with the union repre¬ 
sentatives. 
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further stated, that the appearance of this expression in his 
memoranda of the meetings of December 21 and January 
10 was erroneous. The testimony of Phillips concerning his 
relationship with the so-called independent group and his 
statements concerning those relationships to the union rep¬ 
resentatives at the meetings was vacillating, contradictory, 
and unconvincing. The undersigned finds that Phillips 
made the statements to the union representatives concern¬ 
ing the so-called independent group substantially as stated 
in his memoranda of those meetings. 

At the conclusion of their telephone conversation on Jan¬ 
uary 13, Phillips told Medrick to call him again the follow¬ 
ing day and that he intended to review the problem of the 
next meeting date. On January 14, Medrick called Phillips 
and was informed that no earlier date could be set. Med¬ 
rick then replied that this did not meet with his approval 
and that it was becoming necessary for him to seek the help 
of the Board to settle the matter at an early date. On the 
same day, the Union filed a charge with the Board. On 
January 14, Phillips received a call from a Field Examiner 
of the Board who stated that the charge had been filed and 
that he desired to hear the respondent’s side of the story. 
Phillips immediately stated that the respondent’s represen¬ 
tatives were entirely at the Board’s disposal and that a 
meeting could be had at any time that was convenient to 
the Board’s representatives. Accordingly, it was arranged 
that the respondent should meet with the Board’s reprt 
sentatives on January 20. 10 

On January 20, the Board’s Field Examiner and Fritch- 
man met with Phillips and Stanley. The Board’s represen¬ 
tative questioned Phillips as to whether or not the respon¬ 
dent was engaged in any collective bargaining. Phillips’ 
notes state “This was answered in the affirmative by the 
writer, who gave a brief history of our bargaining activities 
with the Association of Independent Lebanon Steel Foundry 

is The expressed willingness and ability of the respondent to confer with the 
Board’8 representative at his convenience contrasts with its adamant refusal 
to meet with the Union before January 24. 
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Workers . . . ” The Board’s representative then asked 
Phillips why he had met with the Union and in response to 
this, according to Phillips’ notes “the writer restated the 
company policy of meeting with any sincere person or 
group claiming to represent any of our employees.” It 
was then suggested by the Board’s representative that per¬ 
haps the matter could be disposed of through a consent 
election. Thereafter, the respondent’s attorney joined the 
meeting and the matter of a consent election was dis- 
1499 cussed. The company indicated that it would be 
agreeable to a consent election with both the Union 
and the so-called independent group on the ballot. As to 
this Fritchman stated that he could not consent without tak¬ 
ing the matter up with the Union. The Board’s represen¬ 
tative then asked whether the respondent would be willing 
to sign the usual consent election agreement to the effect 
that the respondent would grant exclusive recognition to 
the Union if it were certified as a result of the election, 
would bargain in good faith and would reduce to writing any 
agreement arrived at as the result of such bargaining. 
Phillips testified he replied that that was required by law 
and that the respondent would obey the law. However, his 
notes of the meeting specifically state: “Neither the writer 
nor Senator Becker (the respondent’s attorney) were in a 
position to give Mr. House our answer to this, stating, how¬ 
ever, that when he next came to Lebanon on Thursday, Jan¬ 
uary 23, as he had announced he would, that we would be in 
a position to give him a definite reply as to whether or not 
we would sign such a paper.” In view of this and of subse¬ 
quent events, the undersigned finds that Phillips did not 
state that the respondent would obey the law at the confer¬ 
ence of January 20. 

Before the conference ended the Board’s representative 
suggested that negotiations continue pending the holding of 
an election so that no time would be lost in the consumma¬ 
tion of an agreement in the event that the Union was suc¬ 
cessful in the election. The respondent refused to acquiesce 
in this proposal. 
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On January 23, Phillips, on the advice of counsel, com¬ 
municated with Fritchman and advised him that in view of 
the fact that the Board had intervened in the case, there 
would be no point in holding further negotiations and he 
accordingly cancelled the conference which he had pre¬ 
viously stated would be held on January 24. 

On January 23, the Board’s representative conferred 
with the representatives of the so-called independent group 
concerning their desires with regard to the holding of a 
consent election and he was informed by them that they had 
no wish to participate in the election. The respondent was 
advised of this fact. However, the respondent had not 
yet stated its position on the question of whether it would 
accord exclusive recognition to the Union if it won the 
election, would bargain in good faith with it and reduce 
to writing any agreement arrived at. This was the only 
obstacle remaining in the way of an election at this point. 
On January 25, the Board’s representative wrote a letter 
to the attorney for the respondent reading, in part, as fol¬ 
lows : 

In accordance with our telephone conversation of Thurs¬ 
day evening, I am writing to ask for a clear statement of the 
Lebanon Steel Foundry Company’s position on the follow¬ 
ing question: 

If the Steel Workers Organizing Committee represents a 
majority of the employees in an appropriate unit at the 
Lebanon Steel Foundry, will the company recognize the 
Steel Workers Organizing Committee as the sole and ex¬ 
clusive bargaining agent, and bargain with it in good faith, 
reducing to writing any agreement which might be arrived 
at as the result of such collective bargaining? 

To this the respondent’s attorney replied, on January 29, 
as follows: 

1500 Answering your letter of the 25th instant in this 
matter we state the position of the Lebanon Steel 
Foundry, as follows: 

First: Section 8 of the Wagner Act provides that it shall 
be an unfair labor practice for an employer (5) to refuse 
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to bargain collectively with the representatives of his ein- 
ployees, and Section 9 provides that (a) representatives" l 
designated or selected for the purpose of collective bargain- / 
ing by the majority of the employees in a unit appropriate / 
for such purposes shall be the exclusive representatives of / 
all the employees in such unit for the purposes of collective 
bargaining. 

The Supreme Court of the United States has recently de¬ 
cided that an employer may be required to reduce to writ¬ 
ing any agreement arrived at as the result of collective \ 
bargaining. \ 

Under the circumstances we have advised our clients and \ 
they take the position upon our recommendation that a re¬ 
quest to put into writing that which the law already re¬ 
quires them to do is unreasonable and capricious and our 
client’s answer to your first inquiry is in the negative. 

It is to be noted that the Board’s representative was not 
asking the respondent to enter into any writing to which 
the Union was a party, but was merely asking whether the 
respondent would fulfill its obligation to recognize the 
Union and bargain with it as required by law. In view of all 
of the surrounding circumstances and in view of the events 
which had preceded this statement, particularly the refusal i 
of the respondent up until this time to accord exclusive 
recognition to the Union as required by law, its refusal to 
commit itself on this point in its letter of January 29 can 
only be deemed as evidencing its determination not to make ' 
any declaration which would indicate that it was in fact 
willing to comply with the law. 

4. The so-called independent group 

It is necessary to discuss the evidence pertaining to the 
so-called independent group mentioned by the respondent 
on several occasions during its discussions with the Union. 
The evidence concerning the character of this organization 
is vague. The record shows that there is some sort of an 
employee representation plan in the respondent’s plant, and 
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that the respondent has dealt with the representatives with 
regard to wages, hours, and working conditions. 

Leo Moyer, one of the representatives elected in Septem¬ 
ber or October 1940, who has been in the respondent’s em¬ 
ploy for 13 years, testified that he had never seen any by¬ 
laws or constitution for the so-called independent group, 
and that he had never heard it referred to by name until the 
alleged bylaws of the Association of Independent Lebanon 
Steel Foundry Workers was displayed to him at the Janu¬ 
ary 20 conference. Moyer also testified that the employee 
representation plan had no membership requirements and 
collected no dues. The undersigned credits this testimony 
which is uncontradicted. 

Phillips also testified that although he had been dealing 
with the employee representative group for about IS 
1501 months, he had never seen its bylaws until one of the 
representatives showed him the alleged bylaws of 
the Association of Independent Lebanon Steel Foundry 
Workers on January 20. Whether the so-called indepen¬ 
dent group in fact has any constitution or bylaws is not 
shown by the record. The respondent although invited to 
do so by the undersigned expressly declined to adduce proof 
that the alleged bylaws of the Association of Independent 
Lebanon Steel Foundry Workers were those of the so-called 
independent group. 

Phillips testified that no record was kept of his meetings 
with the representatives, that the representatives have 
never had either an oral or written contract with the re¬ 
spondent, that they never requested exclusive bargaining 
rights and that the respondent never expressly accorded 
them such rights. He testified further that he had been in¬ 
formed that in the last election of representatives held in 
September or October 1940, 275 employees participated, 
w T hich was “very close to 50 per cent” of the employees 
then on the pay roll. In November 1940, after the Union 
had started its organization drive, Phillips called the em¬ 
ployee representatives to his office. He testified that he 
called this meeting to acquaint the men that they were 
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charged with the responsibility of bringing to our attention 
such grievances as arose within the plant, and that we had 
heard that such grievances were being neglected, and that 
we were engaged in a program of national defense work, 
and we did not care to have any interruption with our pro¬ 
duction. Therefore, we wanted to remind them of their 
duties in this respect. 

This is a significant commentary on both the lack of inter¬ 
est of the employees in the so-called independent group and 
the need in the plant of an effective collective bargaining 
agency. 

Phillips was informed by Fritchman on December 21 and 
it is undisputed that six of the nine representatives chosen 
at the last election were union adherents. 

There is no evidence that the so-called independent group 
at any time either disputed the Union’s claim that it rep¬ 
resented a majority of the employees, or claimed that it 
represented the employees. Nor is there evidence that the 
so-called independent group was chosen as the bargaining 
agent by a majority of the employees or that the respondent 
had reason to believe that it had been so chosen. The re¬ 
quest that the so-called independent group be given a place 
on the ballot in the event of a consent election, was made, 
not by it but by the respondent. When asked by the Board’s 
representative on January 23 wdiether it desired a place on 
the ballot, the so-called independent group replied in the 
negative. 

5. Conclusions with regard to refusal to bargain 

Commencing in the fall of 1940 there was a considerable 
increase in the number of grievances in the respondent’s 
plant. Whether this was due to the wage-incentive plan 
which was then put into effect or to the pressure of work 
under the defense expansion program which the respondent 
was engaged in, or to both, is of no great importance. When 
Phillips summoned the employee representatives in Novem¬ 
ber 1940, he implicitly recognized the special need for effec- 
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tive employee representation under the then exist- 
1502 ing conditions and particularly in order to insure 
continuity of production under the defense contracts. 
The conduct of the respondent must be considered in this 
setting. 

The undersigned finds no justification for the dilatory 
course of action pursued by the respondent. Conditions in 
the plant, indeed ihe efficient and uninterrupted perform¬ 
ance of the respondent's defense contracts demanded ex¬ 
peditious treatment of the Union’s contract proposal. Leav¬ 
ing aside the question of exclusive recognition, the respond¬ 
ent was dilatory and evasive in its consideration of the 
other provisions in the Union’s proposal. On December 21 
after having had the proposal for 5 days, the respondent 
was able only to listen to a reading of it. On January 10, 
it discussed certain of the contract provisions but made no 
definite proposals or commitments and insisted upon an 
additional delay of 2 weeks before engaging in further dis¬ 
cussion. It refused to subject itself to the slight incon¬ 
venience of meeting at night or on Saturdays in order to 
expedite the negotiations. Neither the multiplicity of year- 
end duties nor the added burden of the defense contracts 
justified the respondent in refusing to find time to bargain 
with the Union with reasonable expedition. Such a course 
of conduct did not evidence a desire on the part of the re¬ 
spondent either to discharge its obligations under the Act 
or to insure continuity of production in its plant. 

The undersigned finds that the respondent was dilatory, 
evasive, and non-committal in its consideration of the 
Union’s proposed contract; that it equivocated on the ques¬ 
tion of exclusive recognition and refused to grant such rec¬ 
ognition to the Union; that it expressed an intent to grant 
exclusive recognition to the so-called independent group 
wholly without justification and in the face of the evidence 
of majority representation offered it by the Union, which 
evidence it ignored; that it discontinued negotiations with 
the Union because a charge had been filed with the Board; 
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and that as final evidence of its bad faith it refused to agree 
that if the Union were certified as the result of a Board 
election it would grant exclusive recognition to it, bargain 
in good faith, and reduce to writing any agreement arrived 
at. 

Upon the entire record the undersigned is convinced that 
at no time did the respondent intend to grant to the Union 
a greater measure of recognition than its policy entailed, 
as testified by Phillips: “We have had a policy of meeting 
with anybody who claimed they represented any or all of 
our employees, on questions affecting their welfare and 
hours of work and so forth.” This is less than the Act 
requires. 

The undersigned finds that on December 21, 1940, and at 
all times thereafter the respondent has refused to bargain 
collectively with the Union as the exclusive representative 
of its employees in an appropriate unit and that it has 
thereby interfered with, restrained, and coerced its em¬ 
ployees in the exercise of the rights guaranteed by Section 
7 of the Act. 

IV. The Effect of the Unfair Labor Practices 
Upon Commerce 

The activities of the respondent as set forth in Section 
III above, occurring in connection with operations of the 
respondent described in Section I above, have a close, inti¬ 
mate, and substantial relation to trade, traffic, and com¬ 
merce among the several States and have led and tend to 
lead to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 

1503 V. The Remedy 

The undersigned has found that the respondent has en¬ 
gaged in certain unfair labor practices. He shall recom¬ 
mend that it cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies of the 
Act. 
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Having found that the respondent has refused to bargain 
collectively with the Union, the undersigned shall recom¬ 
mend that the respondent upon request bargain collectively 
with the Union in respect to rates of pay, wages, hours of 
employment, and other conditions of employment, and if 
an understanding is reached on any of such matters, em¬ 
body said understanding in a signed agreement with the 
Union if requested to do so by the Union. 

Upon the foregoing findings of fact and upon the entire 
record in this case, the undersigned makes the following: 

CONCLUSIONS OF LAW 

1. Steel Workers Organizing Committee, affiliated with 
the C. I. 0., is a labor organization within the meaning of 
Section 2 (5) of the Act. 

2. All production and maintenance employees, including 
the shipping department and truck drivers, but excluding 
laboratory assistants, supervisory employees, office and 
clerical employees, in the respondent’s plant, constitute a 
unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act. 

3. Steel Workers Organizing Committee, affiliated with 
the C. I. 0., was on December 16, 1940, and at all times 
thereafter has been, the exclusive representative of all em¬ 
ployees in such unit for the purposes of collective bargain¬ 
ing within the meaning of Section 9 (a) of the Act. 

4. By refusing to bargain collectively with Steel Workers 
Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of its employees in an appropriate 
unit, the respondent has engaged in and is engaging in un¬ 
fair labor practices within the meaning of Section 8 (5) 
of the Act. 

5. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 
7 of the Act, the respondent has engaged in and is engaging 
in unfair labor practices within the meaning of Section 
S (1) of the Act. 
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6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 

Wherefore the undersigned recommends that the re¬ 
spondent, Lebanon Steel Foundry, its officers, agents, suc¬ 
cessors, and assigns shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Steel Workers 
Organizing Committee, affiliated with the C. I. 0. 

1504 (b) In any manner interfering with the efforts of 

the Steel Workers Organizing Committee, affiliated 
with the C. I. O. to bargain collectively with the respondent. 

2. Take the following affirmative action which the under¬ 
signed finds will effectuate the policies of the Act: 

(a) Upon request bargain collectively with Steel Work¬ 
ers Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of all the production and mainte¬ 
nance employees, including the shipping department and 
truck drivers, but excluding laboratory assistants, super¬ 
visory employees, office and clerical employees, in the re¬ 
spondent’s plant in respect to rates of pay, wages, hours 
of employment, and other conditions of employment, and if 
an understanding is reached on any such matters embody 
said understanding in a signed agreement with the Steel 
Workers Organizing Committee if requested to do so by 
said organization; 

(b) Immediately post notices to its employees in conspic¬ 
uous places throughout its plant and maintain such notices 
for a period of at least sixty (60) consecutive days from the 
date of the posting stating that the respondent will not en¬ 
gage in the conduct from which it has been recommended 
that it cease and desist in paragraphs 1 (a) and (b) hereof, 
and that it will take the affirmative action set forth in para¬ 
graph 2 (a) hereof; 

(c) File with the Regional Director for the Fourth Re¬ 
gion within twenty (20) days from the receipt of this Inter¬ 
mediate Report a report in writing setting forth in detail 
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the manner and form in which the respondent has complied 
with the foregoing recommendations. 

It is further recommended that unless on or before twenty 
(20) days from the receipt of this Intermediate Report, the 
respondent notifies the Regional Director in writing that it 
will comply with the foregoing recommendations, the Na¬ 
tional Labor Relations Board issue an order requiring the 
respondent to take the action aforesaid. 

Any party may within thirty (30) days after the date of 
the order transferring this case to the Board, pursuant to 
Section 32 of Article II of the Rules and Regulations, Series 
2, as amended, of the National Labor Relations Board, file 
a brief with the Board, Shoreham Building, Washington, 
D. C. Should any party desire permission to argue orally 
before the Board, request therefor must be made in writing 
to the Board within twenty (20) days after the date of the 
order transferring the case to the Board pursuant to said 
Section 32 of said Article II. 

James C. Paradise, 

Trial Examiner. 

Dated: March 24,1941. 

• •*••••••• 

1512 Respondent's Statement of Exceptions to 

Intermediate Report. 


AND NOW, to wit, May 1, 1941, comes Lebanon Steel 
Foundry, Respondent above-named, by its counsel, Becker 
& Ehrgood, Esqs., and respectfully states to the National 
Labor Relations Board the following as its exceptions to 
the Intermediate Report of the Trial Examiner, viz.: 

1. Respondent excepts to the Intermediate Report in 
its entirety and to each of the Findings of Fact, Conclu¬ 
sions of Law, and Recommendations contained therein, 
for the reason that there is not sufficient, competent evi¬ 
dence on the Record to support the same. 
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2. Respondent excepts to the Intermediate Report in its 
entirety and to each of the Findings of Fact, Conclusions 
of Law, and Recommendations contained therein, for the 
reason that the same are based upon rulings and 
1513 actions of the Trial Examiner during the hearings, 
which were improper and contrary to law, and con¬ 
stitute reversible error in the trial of the cause, viz.: 

(a) Each and every ruling by the Trial Examiner as the 
same appear at the following pages and lines of the 


Record, viz: Record 

Page 

14, 

Line 

11 

Record 

Page 

19, 

Line 

3 

Record 

Page 

20, 

Line 

17 

Record 

Page 

23, 

Line 

3 

Record 

Page 

25, 

Line 

16 

Record 

Page 

27, 

Line 

4 

Record 

Page 

38, 

Line 

10 

Record 

Page 

39, 

Line 

6 

Record 

Page 

47, 

Line 

3 

Record 

Page 

56, 

Line 

24 

Record 

Page 

84, 

Line 

24 

Record 

Page 

108, 

Line 

12 

Record 

Page 

164, 

Line 

17 

Record 

Page 

166, 

Line 

3 

Record 

Page 

166, 

Line 

16 

Record 

Page 

178, 

Line 

24 

Record 

Page 

187, 

Line 

5 

Record 

Page 

201, 

Line 

9 

Record 

Page 

204, 

Line 

7 

Record 

Page 

329, 

Line 

18 

Record 

Page 

346, 

Line 

14 

Record 

Page 

347, 

Line 

1 

Record 

Page 

348, 

Line 

21 

Record 

Page 

373, 

Line 

13 

Record 

Page 

374, 

Line 

16 

Record 

Page 

381, 

Line 

16 

Record 

Page 

382, 

Line 

7 

Record 

Page 

382, 

Line 

18 
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Record Page 383, Line 7 
Record Page 383, Line 15 
Record Page 390, Line 11 
Record Page 392, Line 3 
Record Page 400, Line 16 
Record Page 415, Line 25 

1514 (b) Each and every refusal by the Trial Examiner 

to dismiss the Complaint as the same appear at the 
following pages and lines of the Record, viz.: 

Record Page 243, Line 3 
Record Page 420, Line 1 

3. Respondent excepts to the Intermediate Report in its 
entirety and to each of the Findings of Fact, Conclusions, 
and Recommendations contained therein, for the reason that 
the Trial Examiner tried the case, not upon the impartial 
theory of hearing the evidence as produced by both sides 
and weighing the same, but in an inquisitorial manner, upon 
the assumption that he was charged with the responsibility 
of finding somewhere an unfair labor practise, and that his 
primary duty was to find the same, so that he might deter¬ 
mine what, if any, findings might be made against Respon¬ 
dent and might be regarded sustainable in a Court of Law 
as supported by the evidence within the meaning of Section 
10 of the Act. 

4. Respondent excepts to the Intermediate Report in its 
entirety and to each of the Findings of Fact, Conclusions, 
and Recommendations contained therein, for the reason 
that the Trial Examiner failed to state his Findings of 
Fact, Conclusions of Law, and Recommendations based 
thereon in such manner as to find Respondent has not en¬ 
gaged in any of the unfair labor practices charged in the 
Complaint herein, and for his failure to dismiss the same 
in accordance with the weight and preponderance of the 
competent testimony and evidence produced upon the trial 
of the case. 
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1515 5. Respondent excepts to the denial of its motion 
that the complaint be dismissed, (IR p. 2, 1. 8), viz.: 

“Decision having been reserved on a motion by counsel 
for the respondent that the complaint be dismissed, said 
motion is now denied.” 

6. Respondent excepts to the denial of its motion that a 
certain Proposal of Respondent and Answer of Steel Work¬ 
ers Organizing Committee be made a part of the Record, 
(IR p. 2, 1. 17), viz.: 

“On March 10, 1941, the respondent filed with the under¬ 
signed a Motion that Proposal of Respondent, Lebanon 
Steel Foundry, and Answer of Steel Workers Organizing 
Committee to Proposal be made part of the Record. On 
March 15 the Board’s attorney submitted a memorandum 
in opposition to the motion. The undersigned has consid¬ 
ered the motion and the objections thereto. The motion is 
now denied, for the reason that the matter sought to be 
made part of the record is irrelevant and immaterial to the 
issues.” 

7. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 3,1. 40), viz.: 

“The Union started its organization drive among the 
employees of the respondent in September 1940 when a 
group of the employees approached a union organizer at a 
neighboring plant of the Bethlehem Steel Company and 
obtained from him membership application cards. These 
cards, in addition to provision for membership application, 
also contained an express designation of the Union as collec¬ 
tive bargaining representative. A number of these cards 
had been signed by the men when Harold E. Fritchman, dis¬ 
trict representative of the Union, met with them at their 
request in September 1940. At this meeting the employees 
present expressed a desire that their union dues be 

1516 checked off. Accordingly, Fritchman instructed 
them to use ‘Wage Deduction Authority’ cards, here- 
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inafter called check-off cards, in place of the membership 
application cards in soliciting union memberships. Those 
who had previously signed membership application cards 
resigned check-off cards, and thereafter only the check-off 
cards were used in soliciting union members.” 

8. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 4,1. 59), viz.: 

“Fritchman testified that the check-off cards have been 
used throughout his district to signify union membership 
and authority to check off union dues; that the Union cus¬ 
tomarily organizes plants in this area by having the em¬ 
ployees sign such cards; and that all employers whose 
plants were thus organized accepted the check-off cards as 
proof of the desire of the employees that the Union repre¬ 
sent them. This testimony is uncontradicted and is cred¬ 
ited by the undersigned.” 

9. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR, p. 5, 1. 13), viz.: 

“The act does not require that a designation of a collec¬ 
tive bargaining agent be in express terms. Thus, it has 
been held that the signing of membership application or 
registration cards, is sufficient, even though the signers may 
not have paid dues or initiation fees or been admitted to 
membership. An employee who signs a card by the terms 
of which he authorizes his employer to pay dues to a union 
upon the signing of a contract thereby makes a contingent 
application for membership and, in the opinion of the un¬ 
dersigned, evidences an intention that the union negotiate 
such a contract for him. Therefore, and in the light of all 
the surrounding circumstances, the undersigned is of 
1517 the opinion that the check-off cards are evidence 
that the signers designated the Union as their collec¬ 
tive bargaining representative. No evidence was adduced 
or offered to show that any of the signers of the cards did 
not intend to do so designate the Union. The check-off 
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cards must therefore be deemed collective bargaining au¬ 
thorizations.” 

10. Respondent excepts to the finding of the Trial Ex¬ 
aminer, (IR p. 7, 1. 4), certifying the Union as exclusive 
representative, viz.: 

“Accordingly, the undersigned finds that on December 
16,1940, and at all times thereafter the Union was the duly 
designated representative of the majority of the employees 
in the unit found above to be appropriate, and pursuant to 
Section 9 (a) of the Act was and is the exclusive represen¬ 
tative of all of the employees in such unit for the purposes 
of collective bargaining.” 

11. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 7, 1. 42), viz.: 

“On December 21, Fritchman, Tony Lynch, another union 
representative, and the union negotiating committee met 
with Phillips, Frank Stanley, the general superintendent of 
the plant, and Peter Gamber, the respondent’s personnel 
man. Fritchman testified that at this meeting he stated 
that he was ready to present proof of that fact if the re¬ 
spondent questioned it, but that the respondent raised no 
question on this score. He also testified that he had the 
union cards in his car outside the building when he made 
this offer. Although the memorandum of this meeting 
made by Phillips does not mention Fritchman’s offer he did 
not deny that it was made and the undersigned credits 
Fritchman’s testimony.” 

12. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (TR p. 8, 1. 10), viz.: 

1518 “Phillips’ memorandum of this meeting states that 
he told the union representatives that the proposed 
contract ‘left much to be desired from the standpoint of 
Management, and much to be discussed from the stand¬ 
point of employee representation.’ After testifying that 
he was uncertain as to what was meant by the words ‘much 
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to be discussed from the standpoint of employee represen¬ 
tation,’ Phillips stated that these words meant that he told 
the union representatives there was a question in his mind 
as to whether the Union represented the employees. The 
undersigned is convinced, on the entire record, that no such 
question was raised by Phillips at this meeting.” 

13. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 9,1. 31), viz.: 

“In response to a leading question, Phillips testified 
that he treated with apparent indifference the presentation 
of the Union’s cards at the meeting of January 10, because 
he intended ‘to recognize and deal with the Union and the 
Independent Group as the representatives of their mem¬ 
bers until the definite status of each one is established.’ As is 
found below, Phillips in fact had no such intention, but at 
most intended to permit the Union to present grievances 
for its members, reserving sole collective bargaining rights 
to the so-called Independent Group. If it be assumed, argu¬ 
endo, that Phillips’ testimony concerning his intent was 
truthful, it can only be said that his statements to the un¬ 
ion representatives on January 10 were less than frank. 
Moreover, on that occasion as on December 21, Phillips 
raised no question as to the majority status of the Union 
and gave no indication that he entertained doubts on that 
score. He refused even to discuss the question of exclu¬ 
sive recognition when it was raised at both meetings, and, 
whatever his intention may have been, he neglected to ex¬ 
press it. Whatever his intention was that to which he 
1519 testified, or that which the undersigned finds, it is 
plain that he did not intend to grant exclusive recog¬ 
nition to the Union.” 

14. Respondent excepts to the footnote (IR p. 9 (12)) as 
correctly reflecting the testimony of the stated witness, viz.: 

“Fritchman explains that Medrick probably arrived at 
the figure of 473 by including cards which had been signed 
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during the organization campaign which the Union con¬ 
ducted among the employees of the respondent in 1937. ’ ’ 

15. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 10,1. 16), viz.: 

“It is evident that Phillips created the impression that 
he might grant exclusive recognition to the Union after he 
has satisfied himself concerning the other provisions of the 
contract. The entire record shows conclusively, however, 
that at no time did Phillips intend to grant to the Union 
the recognition to which it was entitled under the Act. Al¬ 
though Phillips’ memorandum states that his statements 
above quoted satisfied Fritchman, the latter testified and 
the undersigned finds that he and Medrick asked for a def¬ 
inite answer on the clause dealing with exclusive recogni¬ 
tion, and accused the respondent of ‘stalling.’ That they 
proceeded to discuss other contract provisions in the face 
of the position taken by Phillips on the matter of exclusive 
recognition indicates only that they did not desire to break 
off negotiations as long as they thought that agreement 
might be possible.” 

16. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 11,1. 6), viz.: 

“The Union representatives stated that the respondent’s 
attitude might lead to serious difficulties among the 
1520 men in the plant, and that they might ‘take other 
action ’ to compel the respondent to bargain. Medrick 
stated that if the respondent were not more cooperative, 
he might have to appeal for ‘outside help,’ and that unless 
a definite answer were forthcoming in the near future he 
would feel obliged to appeal to the Board and to notify the 
Defense Commission that the respondent refused to coop¬ 
erate and bargain collectively, ‘thus interfering with the 
National Defense Program.’ However, Phillips insisted 
that the union representatives call him on January 13 to 
fix the date of the next conference, and so the matter 
rested.” 
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17. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 11, 1. 30), viz.: 

“Medrick again stated that he might have to call in 
a government official in order to expedite the negotiations, 
and that he might have to broadcast the fact that the re¬ 
spondent was interfering with the Defense Program by re¬ 
fusing to bargain with the Union.” 

18. Respondent excepts to the footnote (IR pp. 11-12 
(14), viz.: 

“In its brief the respondent says, concerning the position 
taken by Phillips respecting the Union: (p. 15) ‘While it 
does not clearly appear, it does not require a stretch of the 
imagination to draw the inference that the witness (Phil¬ 
lips) may not have been clear in his own mind as to what 
his rights and duties were under the circumstances. ’ 

The record leaves no doubt that Phillips and the respon¬ 
dent were fully aware of their obligations under the Act. 
Phillips testified that the respondent was receiving legal 
advice during the period of its meetings with the union rep¬ 
resentatives.” 

1521 19. Respondent excepts to the statement of the 

Trial Examiner, (IR p. 12,1. 7), viz.: 

“The testimony of Phillips concerning his relationship 
with the so-called independent group and his statements 
concerning those relationships to the union representatives 
at the meetings was vacillating, contradictory, and uncon¬ 
vincing. The undersigned finds that Phillips made the 
statements to the union representatives concerning the so- 
called independent group substantially as stated in his 
memoranda of those meetings.” 

20. Respondent excepts to the finding of the Trial Ex¬ 
aminer that Respondent did not state that it would obey the 
law, (IR p. 13,1. 16), viz.: 
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“In view of this and of subsequent events, the under¬ 
signed finds that Phillips did not state that the respondent 
would obey the law at the conference of January 20.” 

21. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 13,1. 36), viz.: 

“However, the respondent had not yet stated its position 
on the question of whether it would accord exclusive recog¬ 
nition to the Union if it won the election, would bargain in 
good faith with it and reduce to writing any agreement ar¬ 
rived at.” 

22. Respondent excepts to the statement of the Trial Ex¬ 
aminer, (IR p. 14, 1. 30), viz.: 

“In view of all of the surrounding circumstances and in 
view of the events which had preceded this statement, par¬ 
ticularly the refusal of the respondent up until this time to 
accord exclusive recognition to the Union as required by 
law, its refusal to commit itself on this point in its letter of 
January 29 can only be deemed as evidencing its deter¬ 
mination not to make any declaration which would 
1522 indicate that it was in fact willing to comply with the 
law. ’ ’ 

23. Respondent excepts to the Conclusions of the Trial 
Examiner with regard to the refusal of Respondent to bar¬ 
gain, (IR pp. 15-16,1. 50), viz.: 

“5. Conclusions with regard to refusal to bargain 

Commencing in the fall of 1940 there was considerable 
increase in the number of grievances in the respondent’s 
plant. Whether this was due to the wage-incentive plan 
which was then put into effect or to the pressure of work 
under the defense expansion program which the respondent 
was engaged in, or to both, is of no great importance. When 
Phillips summoned the employee representatives in No¬ 
vember 1940, he implicitly recognized the special need for 
effective employee representation under the then existing 
conditions and particularly in order to insure continuity of 
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production under the defense contracts. The conduct of the 
respondent must be considered in this setting. 

The undersigned finds no justification for the dilatory 
course of action pursued by the respondent. Conditions in 
the plant, indeed the efficient and uninterrupted perform¬ 
ance of the respondent’s defense contracts demanded expe¬ 
ditious treatment of the Union's contract proposal. Leav¬ 
ing aside the question of exclusive recognition, the respon¬ 
dent was dilatory and evasive in its consideration of the 
other provisions in the Union’s proposal. On December 21 
after having had the proposal for 5 days, the respondent 
was able onlv to listen to a reading of it. On Januarv 10, 
it discussed certain of the contract provisions but made no 
definite proposals or commitments and insisted upon an 
additional delay of 2 weeks before engaging in further dis¬ 
cussion. It refused to subject itself to the slight incon¬ 
venience of meeting at night or on Saturdavs in order to 
expedite the negotiations. Neither the multiplicity 
1523 of year-end duties nor the added burden of the de¬ 
fense contracts justified the respondent in refusing 
to find time to bargain with the Union with reasonable ex¬ 
pedition. Such a course of conduct did not evidence a de¬ 
sire on the part of the respondent either to discharge its 
obligations under the Act or to insure continuity of pro¬ 
duction in its plant. 

The undersigned finds that the respondent was dilatory, 
evasive, and non-committal in its consideration of the Un¬ 


ion’s proposed contract: that it equivocated on tin* ques¬ 
tion of exclusive recognition and refused to grant such rec¬ 
ognition to the Union; that it expressed an intent to grant 
exclusive recognition to the so-called independent group 
wholly without justification and in the face of the evidence 
of majority representation offered it by the Union, which 
evidence is ignored; that it discontinued negotiation with 


the Union because a charge had been filed with the Board: 


and that as final evidence of its bad faith it refused to agree 
that if the Union were certified as the result of a Board 
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election it would grant exclusive recognition to it, bargain 
in good faith, and reduce to writing any agreement ar¬ 
rived at. 

Upon the entire record the undersigned is convinced that 
at no time did the respondent intend to grant to the Union 
a greater measure of recognition than its policy entailed, 
as testified by Phillips: ‘We have had a policy of meeting 
with anybody who claimed they represented any or all of 
our employees on questions affecting their welfare and 
hours of work so forth.’ This is less than the Act requires. 

The undersigned finds that on December 20, 1940, and at 
all times thereafter the respondent has refused to bargain 
collectively with the Union as the exclusive representative 
of its employees in an appropriate unit and that it 
1524 lias thereby interfered with, restrained, and coerced 
its employees in the exercise of the rights guaranteed 
by Section 7 of the Act.” 

24. Respondent excepts to the Trial Examiner’s Conclu¬ 
sion of Law, (IR p. 17, 1. 31), viz.: 


“3. Steel Workers Organizing Committee, affiliated with 
the C. 1. O., was on December Hi, 1940, and at all times there¬ 
after has been, the exclusive representative of all employees 
in such unit for the purposes of collective bargaining within 
the meaning of Section 9 (a) of the Act.” 

25. Respondent excepts to the Trial Examiner's Conclu¬ 
sion of Law, (IR p. 17, i. 27), viz.: 


“4. By refusing to bargain collectively with Steel Work¬ 
ers Organizing Committee, affiliated with the 0. I. ()., as the 
exclusive representative of its employees in an appropriate 
unit, the respondent has engaged in and is engaging in un¬ 
fair labor practices within the meaning of Section S (5) of 
the Act.” 


2(i. Respondent excepts to the Trial 
sion of Law, (IR p. 17, 1. 43), viz.: 


Examiner’s Conclu- 
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“5. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in Section 7 
of the Act, the respondent has engaged in and is engaging 
in unfair labor practises within the meaning of Section S 
(1) of the Act.” 

27. Respondent excepts to the Trial Examiner’s Conclu¬ 
sion of Law, (IR p. 17, 1. 48), viz.: 


“6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act.” 


28. Respondent excepts to the recommendations of the 
Trial Examiner, (IR pp. 17-1S, 1. 52), viz.: 


1525 “Wherefore the undersigned recommends that the 
respondent, Lebanon Steel Foundry, its officers, 
agents, successors, and assigns shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Steel Workers 
Organizing Committee, affiliated with the C. I. 0. 

(b) In any manner interfering with the efforts of the 
Steel Workers Organizing Committee, affiliated with the 
C. I. 0. to bargain collectively with the respondent. 

2. Take the following affirmative action which the under¬ 
signed finds will effectuate the policies of the Act: 

(a) Upon request bargain collectively with Steel Work¬ 
ers Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of all the production and mainte¬ 
nance employees, including the shipping department and 
truck drivers, but excluding laboratory assistants, super¬ 
visory employees, office and clerical employees, in the re¬ 
spondent’s plant in respect to rates of pay, wages, hours of 
employment, and other conditions of employment, and if an 
understanding is reached on any such matters embody said 
understanding in a signed agreement with the Steel Work¬ 
ers Organizing Committee if requested to do so by said or¬ 
ganization ; 


51 


(b) Immediately post notices to its employees in conspic¬ 
uous places throughout its plant and maintain such notices 
tor a period of at least sixty (60) consecutive days from the 
date of the posting stating that the respondent will not en¬ 
gage in the conduct from which it has been recommended 
that it cease and desist in paragraphs 1 (a) and (b) hereof, 
and that it will take the affirmative action set forth in para¬ 
graph 2(a) hereof; 

1526 (c) File with the Regional Director for the Fourth 

Region within twenty (20) days from the receipt of 
this Intermediate Report a report in writing setting forth 
in detail the manner and form in which the respondent has 
complied with the foregoing recommendations. 

It is further recommended that unless on or before twenty 
(20) days from the receipt of this Intermediate Report, the 
respondent notifies the Regional Director in writing that it 
will comply with the foregoing recommendations, the Na¬ 
tional Labor Relations Board issue an order requiring the 
respondent to take the action aforesaid.” 

Wherefore, Respondent requests the Board to substitute 
Findings of Fact, Conclusions of Law, and Recommenda¬ 
tions in accordance with these Exceptions, by way of sub¬ 
stitution for the Findings of Fact, Conclusions of Law, and 
Recommendations of the Trial Examiner to the end that the 
Complaint may be thereupon dismissed according to law. 

Respectfully submitted, 

Dated: May 1,1941. 

Becker & Ehrgood, 
Attorneys-at-Law, 

815 Cumberland Street, 
Lebanon, Pennsylvania. 

Counsel for Respondent, Lebanon Steel Foundry 

Clarence D. Becker 
Of Counsel. 

• *•••••**• 
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1533 Decision and Order of National Labor 

Relations Board. 

Statement of the Case 

Upon a charge duly filed by Steel Workers Organizing 
Committee, affiliated with the C.I.O., herein called the Union, 
the National Labor Relations Board, herein called the 
Board, by its Regional Director for the Fourth Region 
(Philadelphia, Pennsylvania), issued its complaint dated 
February 1,1941, against Lebanon Steel Foundry, Lebanon, 
Pennsylvania, herein called the respondent, alleging that 
the respondent had engaged in and was engaging in unfair 
labor practices affecting commerce, within the meaning of 
Section 8 (1) and (5) and Section 2 (6) and (7) of the Na¬ 
tional Labor Relations Act, 49 Stat. 449, herein called the 
Act. Copies of the complaint and of notice of hearing there¬ 
on were duly served on the respondent and the Union. 

With respect to the unfair labor practices, the complaint 
alleged in substance that all production and maintenance 
employees, including the shipping department and truck 
drivers, but excluding supervisory employees, office and 
clerical employees, in the Lebanon plant of the respondent 
constitute an appropriate bargaining unit; that, since on 
or about December 16, 1940, the Union has been the repre¬ 
sentative for collective bargaining purposes of the 

1534 employees in that unit; and that on or about Decem¬ 
ber 16 and December 21, 1940, January 10, 1941, and 

at other times, the Union requested the respondent to bar¬ 
gain collectively with it as the exclusive representative of 
these employees, and that the respondent refused and still 
refuses to do so. 

Thereafter, the respondent duly filed its answer dated 
February 8, 1941, in which it denied the material allegations 
of the complaint, except those relating to its business oper¬ 
ations. 

Pursuant to notice, a hearing was held on February 13,14, 
15, and 17,1941, at Lebanon, Pennsylvania, before James 0. 
Paradise, the Trial Examiner dulv designated by the Chief 
Trial Examiner. The Board, the respondent and the Union 
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were represented at and participated in the hearing. Full 
opportunity to be heard, to examine and cross-examine wit¬ 
nesses, and to introduce evidence bearing cn the issues was 
afforded the parties. At the close of the hearing, a motion 
by counsel for the Board to amend the complaint to conform 
with the proof as to names and dates was granted by the 
Trial Examiner without objection. The Trial Examiner 
reserved decision on motions to dismiss the complaint made 
by the respondent at the close of the Board’s case and at 
the close of the hearing, but subsequently denied these mo¬ 
tions in his Intermediate Report. Also at the close of the 
hearing, the parties were accorded, but did not avail them¬ 
selves of, an opportunity to argue orally before the Trial 
Examiner. Rulings on other motions and on objections to 
the admission of evidence were also made by the Trial Ex¬ 
aminer during the course of the hearing. The Board has 
reviewed all the rulings of the Trial Examiner and finds that 
no prejudicial error was committed. The rulings are here¬ 
by affirmed. 

Subsequent to the close of the hearing herein, the respon¬ 
dent proposed to the Regional Director in writing that a 
consent election be conducted by the Board among the em¬ 
ployees of the respondent to determine their duly desig¬ 
nated representative for collective bargaining purposes. 
The Regional Director was subsequently informed by the 
Union in writing that it would not then consent to such an 
election. On March 10, 1941, the respondent filed with the 
Trial Examiner a motion that its written proposal and the 
Union’s written refusal to agree thereto be made a part of 
the record. In his Intermediate Report the Trial Examiner 
denied the motion, on the ground that “the matter sought to 
be made part of the record is irrelevant and immaterial to 
the issues.” The ruling is hereby affirmed." 

After the respondent on March 13, 1941, had filed a brief 
with the Trial Examiner, the latter issued his Intermediate 

= See Matter of Delaware-New Jersey Ferry Company and United Marine 
Division, Local No. 333, affiliated with the A. F. L. and the /. L. A., 30 N. L. 
R. B., No. 120, at page 26. 




Report dated March 24, 1941, copies of which were duly 
served on the respondent and the Union. The Trial Exam¬ 
iner in his Intermediate Report found that the respondent 
had engaged in and was engaging in unfair labor practices 
affecting commerce, within the meaning of Section 8(1) and 
(5) and Section 2 (6) and (7) of the Act. He recommended 
that the respondent cease and desist therefrom, and that it 
take certain affirmative action designed to effectuate the 
policies of the Act. On May 1 and May 19, 1941, respec¬ 
tively, pursuant to extensions of time granted at the respon¬ 
dent’s request, the respondent filed with the Board its ex¬ 
ceptions to the Intermediate Report and a brief in support 
thereof. Thereafter, pursuant to notice duly served upon 
the parties, oral argument was had before the Board at 
Washington, D. C., on May 22, 1941. The respondent was 
represented by counsel and participated in the argument; 
the Union did not appear. 

1535 The Board has considered the exceptions and the 
briefs filed by the respondent and finds the exceptions 
to be without merit in so far as they are inconsistent with 
the findings of fact, conclusions of law and order set forth 
below. 

Upon the entire record in the case, the Board makes the 
following: 

Findings of Fact 
I. The business of the respondent 

Lebanon Steel Foundry is a Pennsylvania corporation, 
having its principal office and plant at Lebanon, Pennsyl¬ 
vania. It is engaged in the manufacture, sale and distribu¬ 
tion of stainless, special alloy and carbon steel castings. In 
the manufacture of these products, it uses steel scrap, ferro 
alloys, nickel, iron ore, pig iron, sand, clay, oxygen, and 
fuel oil. During 1940 the respondent used such mate¬ 
rials valued at approximately $498,000, and manufactured 
finished products valued at approximataely $1,900,000. Ap¬ 
proximately 55 per cent of the raw materials used by the 
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respondent are obtained from outside Pennsylvania, and 
approximately 70 per cent of its finished products are 
shipped to points outside Pennsylvania. 

II. The organization involved 

Steel Workers Organizing Committee, affiliated with the 
C.I.O., is a labor organization which admits to membership 
persons employed in the steel industry. 

III. The unfair labor practices 
The refusal to bargain collectively 

A. The appropriate unit 

The complaint alleges, and it was stipulated by the parties 
at the hearing, that all production and maintenance em¬ 
ployees in the respondent’s plant, including the shipping 
department and truck drivers, 3 but excluding supervisory 
employees, office and clerical employees, constitute an ap¬ 
propriate bargaining unit. 

Counsel for the Board contended at the hearing that the 
employees in the chemical laboratory, of whom there are 8, 
are not production employees and should therefore be ex¬ 
cluded from the unit. These employees, who are classified 
as laboratory assistants, are young men most of whom are 
high school graduates. Their work consists of analyzing 
steel, reading the temperature of steel pourings, and keep¬ 
ing records of their tests under the supervision of the chief 
chemist. They work in a separaate building apart from the 
rest of the plant. Although the respondent’s plant manager 
testified that the work of the laboratory assistants requires 
no special skill, he admitted that some knowledge of mathe¬ 
matics is a prerequisite and that a 3-month training period 
is necessary. The analyses of the laboratory assistants are 
reported to the melters, to the metallurgical department and 
to the heat treating department, so that the steel may be 
properly processed after having been cast. It is evident 

3 These so-called truck drivers are engaged solely in the operation of small 
hand trucks inside the plant. 


i 
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that the laboratory assistants are not production or mainte¬ 
nance employees within the meaning of the stipulated unit, 
and they will therefore be excluded. 

1536 We find that all production and maintenance em¬ 
ployees in the respondent’s plant, including the ship¬ 
ping department and truck drivers, but excluding super¬ 
visory employees, office and clerical employees, and labora¬ 
tory assistants, at all times material herein constituted, and 
that they no-w constitute, a unit appropriate for the pur¬ 
poses of collective bargaining with respect to rates of pay, 
wages, hours of employment and other conditions of employ¬ 
ment, and that said unit insures to employees of the respon¬ 
dent the full benefit of their right to self-organization and to 
collective bargaining and otherwise effectuates the policies 
of the Act. 

B. Representation by the Union of a majority in the 

appropriate unit 

Pay-roll records of the respondent show that on Decem¬ 
ber 16 and December 21, 1940, there were 585 employees in 
the appropriate unit; that on January 10, 1941, there were 
608 employees in the appropriate unit; and that on January 
24,1941, there were 623 employees in the appropriate unit. 4 

Union activities among the employees of the respondent 
began in Septswbe j. 194 0. when a g roup of em ployees ap¬ 
proached a union orgamzlrrat a neSrBy steel"j^huiUand ob¬ 
tained from him membership application cards. Each of 
these cards contained not only an application for member¬ 
ship but also an express designation of the Union as col¬ 
lective bargaining representative of the person signing. 
A number of these cards had been signed by employees of 
the respondent when Harold E. Fritchman, district repre¬ 
sentative of the Union, met with some of the employees in 
September 1940 at their request. At this meeting the em¬ 
ployees present expressed a desire that union dues be de- 

* These totals include 3 employees not listed on the pay rolls, one of whom 
had been called to military service and 2 of whom were on sick leave. The 
parties agTee that these 3 employees should be included in the unit. 
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ducted or checked off from their wages. Accordingly, 
Fritchman instructed them to use “Wage Deduction Au¬ 
thority” or check-off cards in place of the membership ap¬ 
plication cards in soliciting union members. Those who had 
previously signed membership application cards were given 
check-off cards to sign, and thereafter only the check-off 
cards were used in soliciting union members. 

The check-off cards were of two types which were used 
interchangeably and were in the following form: 

Wage Deduction Authority 

No. Dated. 

To the Paymaster of 

I hereby authorize you to deduct from my wages one dol¬ 
lar ($1.00) per calendar month, beginning with the month of 

., 19.... provided I have worked a total of 

five (5) days or more during the calendar month. 

This payment to be sent to the Secretary-Treasurer of the 
S.W.O.C., David J. McDonald, 1500 Commonwealth Build¬ 
ing, Pittsburgh, Pa. 

This authority to be effective during the life of the agree¬ 
ment. This authority will automatically be cancelled if, as 
and when the labor and working agreement between your 
Company and the S.W.O.C. terminates. 


(Signature) (Address) 


1537 Wage Deduction Authority 

No. Dated. 


To the paymaster of 

I hereby authorize you to deduct from my wages union 
dues amounting to one dollar ($1.00) per calendar month, 
provided I have worked a total of five (5) or more days 
during the calendar month; and my initiation fee (amount 
specified below) which shall be deducted within one month 
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from the date you received this card from the Financial Sec¬ 
retary of the local union. 

Money so deducted to be sent to David J. McDonald, Sec- 
retarv-Treasurer of the S.W.O.C., 1500 Commonwealth 

t> 7 

Building, Pittsburgh, Pennsylvania. 

This authority shall only be effective during a collective 
bargaining agreement between the S.W.O.C. and your Com¬ 
pany that includes the check-off system. 

Initiation fee, $. 


(Signature) (Address) 

Fritchman testified that the check-off cards have been 
used throughout his district to signify union membership, 
as well as authority to cheek off union dues; that the Union 
customarily organizes plants in this area by having em¬ 
ployees sign such cards; and that employers whose plants 
were thus organized have accepted the check-off cards as 
proof of the desire of the employees that the Union repre¬ 
sent them. This testimonv is uncontradicted and is credited 
by us, as it was by the Trial Examiner. 

The respondent in its briefs contends that the check-off 
cards are “effective only during the life of an agreement 
which never came into being,” and are therefore ‘‘wholly 
without probative value as to the membership of the signa¬ 
tories thereto in the union, and particularly without proba¬ 
tive value of the delegation of authority to the union by the 
signatories thereto to represent them as sole bargaining 
agent.” 

The Act requires no special words or formula for desig¬ 
nation of a representative for collective bargaining pur¬ 
poses. Thus, it has been held that the signing of member¬ 
ship applications 5 or registration cards 6 is sufficient, al- 

5 N. L. R. B. v. Louisville Refining Co., 102 F. (2d) 678, 680 (C. C. A. 6), 
cert, denied 308 U. S. 568; N. L. R. B. v. Somerset Shoe Co., Ill F. (2d) 681 
(C. C. A. 1). 

8 Matter of Elbe File and Binder Company, Inc. and Bookbinders, Manifold 
and Pamphlet Division, Local No. 119, International Brotherhood of Book¬ 
binders, 2 N. L. R. B. 906, 910. 
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though the signers had not paid dues or initiation fees or 
been admitted to membership. 7 We believe that an 
1538 employee who authorizes his employer to deduct 
union dues from his wages during the life of a con¬ 
tract to be made by the employer and the union thereby 
evidences a present desire to become and be a member of 
that union, although actual deduction of dues is postponed 
until the contract is made. In any event, an employee who 
signs such a check-off card thereby clearly evinces a desire 
to have the union in whose favor the check-off is authorize^ 
negotiate a contract with his employer as his collective bar-V> 
gaining representative. This seems to us the reasonable' 
intendment of the check-off cards, and no evidence was ad¬ 
duced or offered in the present proceeding to show that the 
respondent’s employees understood otherwise. On the con¬ 
trary, there is uncontroverted testimony that the check-off 
cards were used in lieu of membership application cards in 
the campaign for union members. We believe and find that 
those employees of the respondent who signed check-off 
cards thereby designated the Union as their representative 
for the purposes of collective bargaining. 

The Union placed in evidence a total of 358 check-off 
cards. The respondent checked these cards against the 
authentic signatures of its employees and made other checks 
with respect to some of the cards. Thereafter, counsel for 
the respondent admitted that in no instance “did we find 
any lack of authenticity so far as the signature was con¬ 
cerned.” Of the 358 cards, 337 bear dates earlier than 
January 14, 1941. It was stipulated at the hearing that the 
names of the signers of these 337 cards appear on the re¬ 
spondent’s pay rolls for the period from December 16,1940, 
to January 24, 1941. Of the additional 21 cards, the au¬ 
thenticity of which is not disputed but which were segre- 

7 Matter of National Motor Bearing Company and International Union, 
United Automobile Workers of America, Local No. 76, 5 N. L. R. B. 409, 
427-8, mod. and enf M, N. L. R. B. v. National Motor Bearing Co., 105 F. (2d) 

652 (C. C. A. 9) ; Matter of Clifford M. DcKay and International Brotherhood 
of Teamsters, Chauffeurs, Stablemen and Helpers of America, Local Union No. 
649, 2 N. L. R. B. 231, 237. 
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gated because of their dates or other reasons, those of Carlin 
Bell, dated November 14, 1940, Charles Brandt, dated Janu¬ 
ary 14, 1941, John A. McKinney, dated January 17, 1941, 
and Milton Blogovich, dated January 21, 1941, should be 
included. Thus, the total number of valid check-off cards 
placed in evidence by the Union and dated January 21,1941, 
or earlier is 341. _ 

Fritchman testified that he counted the union check-off 
cards on December 15, 1940, and on January 10, 1941, and 
that as of those dates they totalled 335 and 342 respectively. 
He also testified that in the course of‘his official duties he 
met with employees of the respondent at frequent intervals, 
starting in September 1940, and collected such cards as 
had been signed; that he took the cards to the district 
office of the Union, where he instructed Charles Medrick, 
the union secretary, to make alphabetical lists of the names 
en the cards and then to file the lists and the cards; and that 
such alphabetical lists were made periodically and were 
kept up to date as additional cards were received and filed. 
Fritchman identified the lists which he said had been pre¬ 
pared by Medrick pursuant to his instructions. He testified 
that the first list was prepared either late In October or 
early in November 1940, that the second list was prepared 
not later than the second week in December, and that the 
last list was prepared by January 27,1941. He also testified 
that all the names on each list other than the first were 
taken from the check-off cards which he brought to the union 
office. It was stipulated at the hearing that, if Medrick 
were called as a witness, he would testify that he prepared 
the lists above mentioned at the times testified by Fritchman 
and from the membership cards brought to the office by 
Fritchman from time to time. We find that the membership 
lists were prepared at the times and in the manner testified 
bv Fritchman. 

Examination of these membership lists shows that two 
copies of the December list, which was prepared in tripli¬ 
cate, are identical, and that each of them contains 318 names. 
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The third copy of the December list contains 333 names. All 
but four of the names on each of the three copies of the 
December list appear on check-off cards included in the 
total of 341 mentioned above and dated on or before Janu¬ 
ary 21, 1041. We find, therefore, that the Union on Decem¬ 
ber 16, 1940, had been designated collective bargain- 
1539 ing representative for a minimum of 314 employees 
out of 585 employees in the unit which we have found 
is appropriate. The January membership list contains 348 
names, and includes all but 8 of the names appearing on the 
341 check-off cards mentioned above. Of the 333 cards 
which therefore bear names appearing on the January 
membership list, 328 are dated earlier than January 10. 
We find, therefore, that the Union had by January 10, 1941, 
increased the number of employees of the respondent whom 
it was authorized to represent for collective bargaining pur¬ 
poses to 328 out of a total of 608 in the appropriate unit. 

In its briefs the respondent attacks the accuracy and re¬ 
liability of the membership lists, points to alleged discrep¬ 
ancies between the lists and the check-off cards, and asks 
why certain names on the check-off cards do not appear on 
the lists. All the names in question were checked by the 
respondent against its pay rolls and other records, and it 
is conceded that there is no evidence of any lack of authen¬ 
ticity in the signatures and that each of the names appears 
on the respondent’s pay rolls. Examination of the cards, 
the lists, and the pay rolls shows that all but one of the dis¬ 
crepancies cited by the respondent in its briefs resulted 
from obvious errors in transcribing illegible signatures. 8 

* 1. The card of “Earl Barr” was listed as Earl Dane. 

2. The card of “Jacob W. Burch” is listed as Jacob Bruder, and is probably 
the employee listed on the pay rolls as Jacob Busch. 

3. The card of “Joseph Crnovich” was misread by the respondent. It is 
Joseph Arnovich and is so listed. 

4. The card of “David Fuester” is listed as such, and should probably be 
David Firestone. 

5. The card of “Donald Kirkwood” is listed as Don Kirkwood. 

6. The card of “John C. Mason” is not listed. This is the sole omission. 

7. The card of “Raymond R. Milho” was misread by the respondent. The 
surname is Miller, and the name of Ray Miller is listed. 
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The respondent’s contention that the membership lists are 
inaccurate and unreliable is unfounded. 

We find that on December 16, 1940, and at all material 
times thereafter, the Union was the duly designated repre¬ 
sentative of a majority of the employees in the appropriate 
unit, and that, pursuant to Section 9 (a) of the Act, it was 
and is the exclusive representative of all the employees in 
such unit for the purposes of collective bargaining with re¬ 
spect to rates of pay, wages, hours of employment, and other 
conditions of employment. 

C. The refusal to bargain 
1. The negotiations 

On December 15,1940, the Union designated a negotiating 
committee and instructed it to submit a contract to 
1540 the respondent the following day and to arrange a 
date for the beginning of negotiations. On December 
16, Henry D. Phillips, the respondent’s plant manager, was 
informed by the personnel director, Gamber, that Leo 
Moyer, an employee of the lespondent, wished to meet with 
him. Moyer was a member of the negotiating committee 
designated by the Union, but Phillips testified that Moyer 
was chairman of a group of employee representatives 9 and 
that Phillips therefore assumed that the requested meeting 
was to be with that group. He agreed to meet with Moyer 
at 3:30 p. in. that day, and at the appointed time Moyer 
and two other union members appeared and submitted the 
proposed contract. Moyer told Phillips that he represented 


8. “C. W. Putt” is listed as C. W. Dutt. 

9. “Boy S. Sheetz” is listed as Roy Sheetz. 

10. ‘ ‘ Levi F. Spotts ’ * is listed as Levi Spott. 

11. “Clifford Sholly” is listed as Clifford S. Holly. 

12. “J. H. Uhler” is listed as J. Huhler. 

13. “George M. Vrogovich” is apparently listed as George Pisgovice, and 
examination of his signature indicates the likelihood of such an error. 

The respondent also asks why the name of James Gutikunst on the October 
list is not found on the later ones. The December and January lists mention 
James Gulkcrt, which is what Gutikunst’s signature looks like. 

» This group of employee representatives were part of an unaffiliated labor 
organization in the respondent’s plant which is described more fully below. 


63 


the Union and a majority of the employees and that he had 
been designated to submit the contract and to arrange a 
date for the beginning of negotiations. Phillips replied, 
according to his own testimony, “Well, we will meet with 
anybody who claims to represent any of our employees, and 
if he has a sincere grievance, we will discuss it with him 
at any time.” He then stated, after having glanced over 
the agreement “not too casually”, that it "was a mighty 
important thing to the respondent, that he would study it, 
and that he would advise the Union as promptly as possible 
as to when a meeting could be held. He added, however, that 
it might be a couple of days, a week, or a month before a 
date could be set. 

The next day Moyer reported the result of this conference 
to Fritchman, who was not satisfied with Phillips’ disposi¬ 
tion of the matter and therefore communicated with T. S. 
Quinn, the respondent’s treasurer and Phillips’ superior. 
Fritchman then met with Quinn on December 18 and they 
agreed upon a meeting for discussion of the contract on 
December 21. 

The union negotiating committee, Fritchman, and Tony 
Lynch, another district representative of the Union, met on 
December 21 with Phillips, Gamber and Frank Stanley, the 
general superintendent of the respondent’s plant. Fritch¬ 
man testified that at this meeting he stated to the respon¬ 
dent’s representatives that the Union represented a ma¬ 
jority of the employees and that he was ready to present 
proof of that if the respondent doubted it, but that the 
respondent raised no question on this score. Fritchman 
also testified that he had the union check-off cards in his 
automobile outside the building when he made this offer. 
Although the memorandum of this meeting made by Phil¬ 
lips 10 does not mention Fritchman’s offer, Phillips did not 
deny that it was made, and we find, as did the Trial Exam- 

io Phillips made memoranda of his various meetings and conversations with 
union representatives. These memoranda were admitted in evidence with the 
understanding that the respondent would be free to adduce testimony cor¬ 
recting, explaining, or amplifying them. 



64 


iner, that Fritchman’s testimony accurately states what 
happened. 11 

1541 Phillips’ memorandum of this meeting does state 
that he told the union representatives that the pro¬ 
posed contract “left much to be desired from the stand¬ 
point of Management, and much to be discussed from the 
standpoint of employee representation.” At the hearing, 
Phillips first testified that he was uncertain as to the mean¬ 
ing of the words “much to be discussed from the standpoint 
of employee representation,” but later testified that these 
words meant that he told the union representatives there 
was a question in his mind as to who represented the em¬ 
ployees. In view of Phillips’ vacillating testimony on the 
point and of the evidence with respect to Phillips’ attitude 
toward the Union during the entire course of negotiations, 
we find, as did the Trial Examiner, that no question as to 
the representation of the respondent’s employees was 
raised by Phillips at the meeting of December 21. Phillips, 
however, according to both Fritchman’s testimony and 
Phillips’ memorandum of the meeting, did tell the union 
representatives at the meeting of December 21 that the re¬ 
spondent had been dealing -with another group as sole bar¬ 
gaining agent. 

Despite their expressed unreadiness to discuss the agree¬ 
ment, 12 the respondent’s representatives agreed to listen to 
Fritchman read it section by section and to comment on it. 
When Fritchman reached Section 2, dealing with recog¬ 
nition of the Union as exclusive bargaining agent, Phillips 
stated, according to his own memorandum of the meeting, 
“. . . this, of course, is a subject which we are in no posi- 

Phillips also made a memorandum of the next meeting between the re¬ 
spondent’s and the Union’s representatives, which was held on January 10, 
1941, and at which it is admitted that the union check-off cards were offered 
to the respondent’s representatives for inspection. This is not mentioned, how¬ 
ever, in Phillips’ memorandum, and he explained at the hearing that the omis¬ 
sion was the result of an oversight. It is possible that a similar oversight ac¬ 
counts for the omission in Phillips’ memorandum of the meeting of December 
21 of any reference to the Union’s offer of its cards during that meeting. 

12 As Phillips testified at the hearing, the respondent ‘ * saw no need of . . . 
a discussion on such an agreement.” 
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tion to discuss and have no comments to make other than 
that we will recognize and deal with anyone who claims 
to represent any of our employees, but that we have been 
dealing with an Independent Group as sole collective bar¬ 
gaining agency.” Phillips’ memorandum further shows 
that, later in the meeting, he reiterated the respondent’s 
policy “of willingness to meet with any employee or anyone 
claiming to represent any employee or employees at any 
reasonable time to discuss such matters as concerned the 
employee.” 

After the contract had been read, Fritchman asked when 
another meeting could be held and stated that the Union 
desired to expedite completion of the negotiations. Phil¬ 
lips replied that, although the respondent would meet with 
the Union as frequently as was reasonably possible, the 
pressure of business, combined with the additional demands 
on the time of the respondent’s representatives resulting 
from the year’s end and the holiday season, made it dif¬ 
ficult to hold another meeting until after the first of the 
year. It was agreed that Fritchman should telephone Phil¬ 
lips on December 23 to arrange a date for the next meeting. 
The evidence indicates that, although the Union expressed 
a desire to expedite the negotiations, its representatives did 
not strenuously oppose Phillips’ proposal that the next 
meeting be held after the first of the year. 

On December 23 Fritchman called on Phillips to discuss 
the date for the next meeting. Phillips said that the re¬ 
spondent was very busy and that a definite date could not be 
set, and told Fritchman to commicate with him again on 
January 6, 1941, for the purpose of setting a date. Fritch¬ 
man protested, but Phillips insisted that no earlier date 
could be set. 

On January 6, 1941, Fritchman again called on Phillips 
and was told that a meeting could be held on January 10. 
Fritchman asked for an earlier date, telling Phillips that 
some of the employees felt the respondent was “stalling” 
and that they were becoming restive. Phillips insisted 
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that no earlier date was possible, and Fritchnian reluctantly 
acquiesced. 

1542 On January 10 the representatives of the Union 
and the respondent met for the second time to dis¬ 
cuss the contract. Fritehman testified without contradic¬ 
tion, and we find, that George Medrick, one of the union 
representatives present at the meeting, placed the union 
check-off cards on the table and invited the respondent to 
examine and count the cards and look at the signatures if 
there was any doubt of the Union’s majority, but that the 
respondent neither questioned the majority status of the 
Union nor examined the cards. Although his memorandum 
of this meeting contains no reference to this incident, Phil¬ 
lips testified that Medrick exhibited the cards during the 
course of the meeting, stated that they numbered 473, 18 
asked if the respondent wished to see them, and invited the 
respondent to check them. Phillips admitted that the re¬ 
spondent’s representatives indicated no desire either to 
see or to check the cards. 

Phillips claimed at the hearing that he treated with ap¬ 
parent indifference the presentation of the Union’s cards 
at the meeting of January 10 because he intended to recog¬ 
nize and deal with the Union and the independent group as 
the representatives of their respective members until the 
definite status of each was established. The Trial Exam¬ 
iner has found, and we agree, that Phillips in fact had no 
such intention, but intended at most to permit the Union 
to present grievances for its members, reserving sole col¬ 
lective bargaining rights to the independent group. If it is 
assumed that Phillips’ testimony concerning his intent was 
truthful, it can only be said that he failed to state his inten¬ 
tion to the union representatives on January 10. Moreover, 
on that occasion, as on December 21, Phillips raised no 
question as to the majority status of the Union and gave 

is Fritehman explained at the hearing that Medrick probably arrived at the 
figure of 473 by including in his count cards which had been signed by em¬ 
ployees of the respondent during an organizing campaign conducted by the 
Union in 1937. 
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no indication that he entertained doubts on that score. He 
refused even to discuss the question of exclusive recognition 
when it was raised at both meetings, and whatever his in¬ 
tention may have been, he neglected to express it. Whether 
his intention was that to which he testified or that which we 
have found above, it is plain that he had no intention of 
granting exclusive recognition to the Union. 

The manner in which Phillips on January 10 equivocated 
on the question of exclusive recognition is illustrated by the 
following excerpt from his memorandum of the meeting, 
stating what happened after the respondent’s representa¬ 
tives had raised questions as to the various provisions of 
the proposed contract: 

Mr. Fritchman at this point asked whether he could take 
it for granted, in view of the fact that we dealt first with 
Section 3, that Sections 1 and 2 14 were agreeable to Manage¬ 
ment. The writer’s reply was that this was not intended. 
The discussion of these sections being purposely delayed 
until such time as more information was obtained on the 
sections dealing with Wages, Hours of Work, Vacations, 
and Check-off. These things concern us most from the stand¬ 
point of economy and speed of production and that it was 
intended that further discussion would take place on the 
first two sections. 

1543 It is evident that Phillips gave the impression that 
exclusive recognition might be granted to the Union 
after the respondent had satisfied itself with respect to 
the other provisions of the contract. The entire record 
shows, however, that Phillips at no time intended to grant 
to the Union the exclusive recognition to which it was en- 
entitled under the Act. Although Phillips’ memorandum 
states that the above quoted comments satisfied Fritch¬ 
man, the latter testified, and we find, that he and Med- 
rick asked for a definite answer on the section dealing with 
exclusive recognition and accused the respondent of “stall- 


K Section 1 defined the employees covered by the proposed contract. Section 
2 provided, among other things, for recognition of the Union as the sole collec¬ 
tive bargaining agency for the respondent’s employees. 
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ing.” That the union representatives proceeded to dis¬ 
cuss other contract provisions despite the position taken by 
Phillips on exclusive recognition indicates only that they 
did not desire to break off negotiations so long as they 
thought agreement possible. 

The respondent’s representatives at the meeting of Janu¬ 
ary 10 raised questions as to a number of provisions in the 
proposed contract other than that dealing with exclusive 
recognition, and discussed them with the union representa¬ 
tives, but made no definite proposals and committed the re¬ 
spondent to nothing. After approximately 2 hours of dis¬ 
cussion, Medrick accused the respondent’s representatives 
of wasting time and attempted to impress them with the 
need for expediting the negotiations. Phillips replied that 
the respondent was moving as fast as possible and that as 
a result of the meeting ‘ ‘ Management had secured a lot of 
additional information which would be used for further con¬ 
sideration of the proposed agreement.” The parties then 
discussed a date for the next meeting. Phillips stated that 
no definite date could be set but that Fritchman should 
telephone him on January 13, when a date would be fixed. 
The union representatives protested against delay and 
warned that their members were becoming impatient at 
the respondent’s failure to agree to anything or to make 
any definite proposals. They offered to meet with the 
respondent’s representatives at night or on Saturdays or 
at any other time convenient to the respondent, so long as 
the meetings were held at frequent intervals. Phillips in¬ 
sisted that he could not set a date because of the pressure 
of work, and that he could not meet with the union repre¬ 
sentatives at night after having worked all day at the plant. 
The union representatives replied that the respondent’s 
attitude might lead to serious difficulties among the em¬ 
ployees and that they might “take other action” to compel 
the respondent to bargain. Medrick stated that if the re¬ 
spondent were not more cooperative he might have to ap¬ 
peal for “outside help”, and that unless a definite answer 
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were given in the near future he would feel obliged to ap¬ 
peal to the Board and to notify the Defense Commission 
that the respondent refused to cooperate and bargain col¬ 
lectively, “thus interfering with the National Defense Pro¬ 
gram.” However, Phillips insisted that the union repre¬ 
sentatives telephone him on January 13 to fix a date for the 
next conference, and so the matter rested. 

On January 13 Fritchman called on Phillips and was told 
that the earliest possible date for the next meeting, “due 
to a heavy schedule for Mr. Quinn and other representatives 
of Management in the coming 2 weeks,” was January 24. 
Fritchman protested, pointing out that at a union meeting 
held on the previous day a resolution had been adopted 
calling for “further action” if an agreement with the re¬ 
spondent were not reached by February 1. Fritchman also 
stated that other companies with which he had negotiated 
met with the union representatives several times weekly and 
in the evenings, but Phillips replied that he should not be 
expected to meet with the Union after having spent a full 
day at the plant. Later the same day, Medrick telephoned 
Phillips and attempted to persuade him to set an earlier 
date. Medrick again told Phillips that he might have to 
call in a government official in order to expedite the nego¬ 
tiations, and that he might have to broadcast the fact that 
the respondent was interfering with the Defense Program 
by refusing to bargain with the Union. Phillips’ memoran¬ 
dum of his talks with Fritchman and Medrick on January 
13 states in part: 

1544 As had been stated earlier in the day to Mr. Fritch¬ 
man, it w’as explained to Mr. Medrick that there must 
be a clear distinction made between the handling of griev¬ 
ances and the negotiations for a contract and that it wras the 
disposition of management to deal with the S. W. 0. C. in 
the handling of any grievances which came from such mem¬ 
bers w r ho so designated them as their agents, and this the 
management was quite willing to do and could get together 
with the interested parties on a comparatively short notice, 
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but that any negotiations for a contract, involving as it does 
an increase in wages, the possible curtailment of hours of 
work and other special considerations, required lengthy and 
deliberate attention by management. In the meantime, we 
intended to recognize and deal with the Independent Group 
as sole collective bargaining agent until the definite status 
of each group was established. (Italics supplied) 

Phillips admitted at the hearing that he told Medrick on 
January 13 that he intended to recognize and deal with the 
so-called independent group as sole collective bargaining 
agent “until the definite status of each group was estab¬ 
lished,” but testified further that he used the term “sole 
collective bargaining agent” without proper knowledge of 
its implications. 13 He later testified, however, that he had 
been dealing with the so-called independent group as the 
exclusive representative of all the employees and had that 
in mind in writing the memoranda of his meetings with the 
Union. He then denied having in fact used the term “sole 
collective bargaining agent” in talking to the union repre¬ 
sentatives, and stated that the appearance of this expression 
in his memoranda of the conversations of December 21 and 
January 10 and 13 was erroneous. Phillips’ testimony as to 
Lis relationship with the so-called independent group and 
as. to his statements concerning that relationship made to 
the union representatives during the negotiations was vacil¬ 
lating, contradictory, and unconvincing. We find, as did the 
Trial Examiner, that the statements as to the so-called in¬ 
dependent group which appear in Phillips’ memoranda of 
his conversations with the union representatives were made 
by him substantially as they appear in his memoranda. 

At the conclusion of the telephone conversation on Janu¬ 
ary 13, Phillips said that he intended to review again the 

15 The respondent contends in its briefs that it requires no ‘ ‘ stretch of the 
imagination ’ ’ to infer that Phillips was not entirely clear in his own mind 
as to the respondent’s rights and duties “under the circumstances.’’ The 
record leaves little doubt that Phillips and the respondent were fully aware 
of their obligations under the Act. The record shows that the respondent’s 
officers were receiving legal advice during the period of the negotiations with 
the Union. 
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question of a date for the next meeting, and told Medrick 
to telephone him again the following day. On January 14, 
Medrick again spoke to Phillips and was informed that no 
date earlier than January 24 could be set. Medrick replied 
that this did not meet with his approval and that it was 
becoming necessary for him to seek the help of the Board 
to settle the matter sooner. Later the same day, the Union 
filed a charge with the Board’s Regional Office, and a Field 
Examiner of the Board telephoned Phillips and told him 
that the charge had been filed and that he wanted to hear 
the respondent’s side of the story. Phillips immediately 
stated that the respondent’s representatives were entirely 
at the Board’s disposal and that a meeting could be had at 
any time that was convenient to the Board’s representa¬ 
tives. Accordingly, a meeting was arranged for Janu¬ 
ary 20. 1<5 

1545 On January 20, the Board’s Field Examiner and 
Fritchman met with Phillips and Stanley. The Ex¬ 
aminer asked Phillips whether or not the respondent was 
engaged in any collective bargaining. Phillips replied, as 
his memorandum indicates, “in the affirmative”, and then 
proceeded to give “a brief history of our bargaining activi¬ 
ties with the Association of Independent Lebanon Steel 
Foundry Workers ...” The Examiner then asked Phillips 
why he had met with the Union, and Phillips replied, again 
according to his memorandum of the meeting, by restating 
“the Company policy of meeting with any sincere person 
or group claiming to represent any of our employees.” It 
was then suggested by the Examiner that the matter could 
perhaps be disposed of through a consent election. The 
respondent’s attorney joined the meeting and the question 
of a consent election was discussed. The respondent’s rep¬ 
resentatives indicated that it would agree to a consent elec¬ 
tion in which the names of both the Union and the so-called 
independent group appeared on the ballot. As to this, 

** The expressed willingness and ability of the respondent to confer with 
the Board’s representative at his convenience contrasts with its refusal to 
meet with the Union before January 24. 
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Fritchman stated that he could not consent without taking 
the matter up with the Union. The Examiner then asked 
whether the respondent would be willing to sign the usual 
form of consent election agreement, which provides that 
the respondent will grant exclusive recognition to the Union 
if it is certified as a result of the election, that the respon¬ 
dent will bargain in good faith, and that it will reduce to 
writing any agreement arrived at as the result of such bar¬ 
gaining. Phillips testified at the hearing that his reply to 
the Examiner’s question on January 20 was that the acts 
set forth in the usual form of consent election agreement 
are required by law and that the respondent would obey 
the law. However, Phillips’ notes of the meeting specifi¬ 
cally state: “Neither the writer nor Senator Becker [the 
respondent’s attorney] were in a position to give Mr. House 
[the Field Examiner] our answer on this, stating, however, 
that when he next came to Lebanon on Thursday, January 
23rd, as he had announced he would, that we would be in a 
position to give him a definite reply as to whether or not we 
would sign such a paper.” In view* of this and of subse¬ 
quent events, we find, as did the Trial Examiner, that Phil¬ 
lips did not at the conference of January 20 state that the 
respondent would obey the law\ 

Before the conference ended, the Examiner suggested 
that negotiations continue pending the holding of an elec¬ 
tion, so that no time would be lost in consummating an 
agreement in the event that the Union won the election. 
The respondent rejected this proposal. 

On January 23, Phillips, on the advice of counsel, com¬ 
municated with Fritchman and advised him that since the 
Board had intervened in the case there would be no point 
in further negotiations. Accordingly, he canceled the con¬ 
ference which the respondent had previously said would 
be held on January 24. 

On the same day, January 23, the Field Examiner con¬ 
ferred with representatives of the so-called independent 
group, and was told by them that they had no desire to 
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participate in any election that was held. The respondent 
was advised of this fact. However, the respondent had not 
yet clearly stated whether it would accord exclusive recog¬ 
nition to the Union if it won an election, would bargain in 
good faith with the Union, and would reduce to waiting any 
agreement reached. This was apparently the only obstacle 
remaining in the w T ay of an election at this point. On Janu¬ 
ary 25, the Borrd’s representative wrote a letter to the re¬ 
spondent’s attorney which read, in part, as follows: 

In accordance with our telephone conversation of Thurs¬ 
day evening, I am writing to ask for a clear statement of the 
Lebanon Steel Foundry Company’s position on the follow¬ 
ing question: 

1546 If the Steel Workers Organizing Committee rep¬ 
resents a majority of the employees in an appropri¬ 
ate unit at the Lebanon Steel Foundry, will the company 
recognize the Steel Workers Organizing Committee as the 
sole and exclusive bargaining agent, and bargain with it in 
good faith, reducing to wmiting any agreement which might 
be arrived at as the result of such collective bargaining? 

To this the respondent’s attorney replied, on January 29, 
as follows: 

Answering your letter of the 25th instant in this matter 
we state the position of the Lebanon Steel Foundry, as 
follows: 

First. Section 8 of the Wagner Act provides that it shall 
be an unfair labor practice for an employer (5) to refuse to 
bargain collectively with the representatives of his employ¬ 
ees, and Section 9 provides that (a) representatives desig¬ 
nated or selected for the purpose of collective bargaining by 
the majority of the employees in a unit appropriate for 
such purposes shall be the exclusive representatives of all 
the employees in such unit for the purposes of collective 
bargaining. 

The Supreme Court of the United States has recently de¬ 
cided that an employer may be required to reduce to writing 
any agreement arrived at as the result of collective bargain¬ 
ing. 
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Under the circumstances we have advised our client and 
they take the position upon our recommendation that a re¬ 
quest to put into writing that which the law already requires 
them to do is unreasonable and capricious and our client’s 
answer to your first inquiry is in the negative. 

It is to be noted that the Field Examiner was merely 
asking whether the respondent would engage in certain 
conduct if the Union represented a majority of its employ¬ 
ees, and that the conduct as to which inquiry was thus made 
is part of the obligation imposed on employers by the Act. 
In view of the circumstances under which the respondent’s 
1 eplv was made and of all the events which had preceded it, 
particularly the respondent’s prior refusal to grant exclu¬ 
sive recognition to the Union as required under the Act, we 
find, as did the Trial Examiner, that the respondent’s 
refusal to commit itself on this point in the letter of January’ 
29 establishes its determination to make no declaration in¬ 
dicating its willingness in fact to comply with the law. 

2. The so-called independent group 

The evidence as to the so-called independent group is 
vague. It appears only that there is some sort of employee 
representation plan in the respondent’s plant and that the 
respondent has dealt with representatives designated under 
the plan with respect to "wages, hours, and working condi¬ 
tions. Leo Mover, who has been in the respondent’s employ 
for 13 years and was one of the plan representatives elected 
in September or October 1940, testified without contradic¬ 
tion, and we find, that he had never seen any bylaws or 
constitution for the so-called independent group and had 
never heard it referred to by name until the alleged bylaws 
of the Association of Independent Lebanon Steel Foundry 
Workers were displayed to him at the conference of Janu¬ 
ary 20, 1941; that the plan had no membership re- 
1547 quirements: and that it collected no dues. Phillips 
testified that, although he had been dealing wdth rep¬ 
resentatives under the plan since approximately February 
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1,1940, he never saw its bylaws until one of the representa¬ 
tives showed him the alleged bylaws of the Association of 
Independent Lebanon Steel Foundry Workers on January 
20. Whether the so-called independent group is identical 
with the Association and in fact has any constitution or by¬ 
laws does not appear from the record. The respondent, 
although invited to do so by the Trial Examiner, declined 
to adduce proof that the alleged bylaws of the Association 
are the bylaws of the so-called independent group. 

Phillips testified, and we find, that no record was kept of 
his meetings with the representatives, that the representa¬ 
tives have never had either an oral or a written contract 
with the respondent, that they have never requested ex¬ 
clusive bargaining rights, and that the respondent has never 
expressly accorded them such rights. Phillips further tes¬ 
tified that he had been informed that, in the last election 
of representatives held in September or October 1940, 275 
employees had participated, which was “very close to half ” 
of the employees then on the pay roll. In November 1940, 
after the Union had started its organizing campaign, Phil¬ 
lips called the employee representatives to his office in or¬ 
der, as he himself testified: 

To acquaint the men that they were charged with the 
responsibility of bringing to our attention such grievances 
as arose within the plant, and that we had heard that such 
grievances were being neglected, and that we were engaged 
in a program of national defense work, and we did not care 
to have any interruption with our production. Therefore, 
we wanted to remind them of their duties in this respect. 

This is a significant commentary on the lack of interest of 
the respondent’s employees in the so-called independent 
group and on the respondent’s cognizance of the failure of 
the so-called representatives to represent and speak for the 
respondent’s employees. 

Phillips was informed by Fritchman on December 21, and 
it is not disputed, that six of the nine representatives chosen 
at the last election were union men. 
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There is no evidence that the so-called independent 
group at any time disputed the Union’s claim of majority 
:epresentation, claimed majority representation for itself, 
or was in fact designated as their bargaining agent by a 
majority of the employees. Nor is there any evidence that 
the respondent had reason to believe that the so-called in¬ 
dependent group had been so designated by the employees. 
The request that the name of the so-called independent 
group appear on the ballot in any consent election that was 
held was made not by it but by the respondent. When some 
of the employee representatives were asked by the Board’s 
Field Examiner on January 23 whether they desired to 
appear on the ballot in an election, they disclaimed all desire 
to do so. 

3. Conclusions as to the refusal to bargain 

Starting in the fall of 1940, there was a considerable in¬ 
crease in the number of employee grievances in the respon¬ 
dent’s plant. Whether this was due to the wage incentive 
plan which w T as then put into effect, or to the pressure of 
work under the defense program in which the respondent 
was engaged, or to other causes, is of no great importance. 
When Phillips summoned the employee representatives to 
his office in November 1940, he implicitly recognized the 
special need for effective employee representation under 
then existing conditions and the importance of such repre¬ 
sentation to continuity of production under the respondent’s 
defense contracts. But employee representation is 
1548 meaningless unless the duly designated collective bar¬ 
gaining representative of the employees is recognized 
as such by the employer, and refusal to grant such recogni¬ 
tion is a major cause of the “industrial strife and unrest” 
which the Act is designed to remove. Nevertheless, Phillips 
and the other representatives of the respondent failed and 
refused to grant exclusive recognition to the Union, although 
they knew that 6 of the 9 representatives of the so-called in¬ 
dependent group had gone over to the Union, and although 
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they raised no question during the negotiations as to the 
appropriate unit or as to the Union’s representation of a 
majority in that unit. This failure and refusal to grant 
exclusive recognition to the Union constituted an outright 
refusal to bargain collectively within the meaning of the 
Act. 17 As we have said before, Sections 8 (5) and 9 (a) of 
the Act “provide that the employer shall bargain with the 
agency selected by a majority of the employees, as ex¬ 
clusive representative of all the employees in the unit. 18 

In the absence of such recognition of the Union, the re¬ 
spondent’s discussions with the Union’s representatives of 
the provisions of the proposed contract did not constitute 
collective bargaining. Even those discussions, however, 
were abruptly brought to a halt by the respondent on Janu¬ 
ary 23, 1941, on the stated ground that a complaint had 
been filed by the Union with the Board and the Board had 
intervened in the case. We think it evident that the pen¬ 
dency of a proceeding before the Board does not in any 
way suspend the operation of the Act or relieve the respon¬ 
dent of any of its duties thereunder. 19 By thus abruptly 
terminating the negotiations on January 23, the respondent 
simply refused to discharge its duty under the Act to bar¬ 
gain collectively. 

The respondent’s failure to grant exclusive recognition 
to the Union and its unilateral decision to discontinue the 
negotiations constitute outright refusals to bargain collec¬ 
tively. They are also clear evidence of a lack on the re¬ 
spondent’s part of the good faith without which genuine 

17 Matter of Hobbs, Wall and Company, a corporation and Lumber Saw¬ 
mill Workers Local Union No. 61, International Woodworkers of America, 30 
N. L. R. B., No. 146. Cf. Matter of H. F, Wilcox OH and Gas Company; 
Wilcox Refining Division and/or W. M. Fraser and Oil Workers International 
Union, Local 257, 28 N. L. R. B., No. 19. 

i* See Matter of Hardsell Mills Company and Textile Workers’ Organising 
Committee, 18 N. L. R. B. 268, at p. 277, mod. and enf’d, Hartsell Mills Com¬ 
pany v. N. L. R. B„ 111 F. C2d) 291, C. C. A. 4). 

10 See Matter of Sheba Ann Frocks, Inc. and International Ladies’ Garment 
Workers’ Union of America, Locals 121 and 204, 5 N. L. R. B. 12, 16. Cf. 
Matter of Hartsell Mills Company and Textile Workers’ Organising Committee, 
18 N. L. R. B. 268, 279-80, mod. and enf’d, Hartsell Mills Company v. N L 
R. B., Ill F. (2d) 291 (C. C. A. 4). 
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collective bargaining is impossible. An employer who does 
not question or investigate a union’s claim of majority rep¬ 
resentation in an appropriate unit, but at the same time 
fails to extend exclusive recognition to that union, does not 
display the willingness to negotiate on an equal basis wTtich 
is a primary part of bona fide bargaining. Similarly, an 
employer w'ho has entered into negotiations with an open 
mind and with a desire to arrive at an agreement does not, 
when he is charged with having already engaged in conduct 
constituting a refusal to bargain collectively, summarily 
sever all relations with the union and thereby make agree¬ 
ment impossible. We are convinced by the respondent’s 
refusal to grant recognition and by its cessation of negotia¬ 
tions, even if there were nothing else, that the respondent 
did not enter upon or participate in the negotiations from 
December 16,1940, to January 23,1941, with the honest and 
sincere purpose of reaching an agreement if possible. 
1549 The record, however, contains ample additional evi¬ 
dence of the respondent’s lack of good faith in its 
negotiations with the Union. Although the so-called inde¬ 
pendent group had made no showing of membership and had 
neither requested recognition nor attempted to negotiate 
a contract, the respondent persistently injected the name of 
the independent group into the negotiations with the Union, 
first by insisting that it would recognize the independent 
group as the sole bargaining agent until the question of 
representation was settled, and second by requesting that 
the name of the independent group be placed on the ballot 
along with that of the Union in any election conducted by 
the Board. When representatives of the independent group 
indicated to the Board’s Field Examiner that they had no 
desire to have their group’s name appear on the ballot in 
an election, the respondent still refused to enter into the 
usual form of consent election agreement, and declined even 
to state in waiting that it would comply with its statutory 
duty to recognize the Union as sole and exclusive bargaining 
agent if it represented a majority of the employees, to bar- 
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gain with it in good faith, and to reduce to writing any 
agreement reached as the result of such collective bargain¬ 
ing. When it did meet and confer with the representatives 
of the Union, the respondent was dilatory and evasive in 
setting the dates for such meetings and in considering the 
provisions of the proposed contract submitted by the Union, 
failing to commit itself in any way with respect to any 
provisions of the contract. 

There is no innocent explanation for the respondent’s 
gratuitous injection of the independent group as a factor 
in the negotiations with the Union and in the proposed con¬ 
sent election, or for the respondent’s unwillingness to un¬ 
dertake in writing to comply with the statutory duty to bar¬ 
gain collectively either by signing a consent election agree¬ 
ment or by responding favorably to the inquiry from the 
Board’s Field Examiner. The first was an attempt by the 
respondent to use an apparently dormant labor organization 
as a screen against the Union’s attempts to negotiate a con¬ 
tract; the second demonstrated an aversion to collective 
bargaining deep enough to deter the respondent from un¬ 
equivocally stating its intention to comply with the statu¬ 
tory duty which the respondent now so earnestly contends 
it has fully discharged. 

At the hearing, the respondent attempted to explain and 
justify its dilatory and evasive conduct in the negotiations 
by testimony that its officers and executives were extremely 
busy during December 1940 and the early part of January 
1941 because of extra duties connected with the year-end, 
the pressure of government defense contracts, construction 
of a new plant, and other business matters. We are not 
convinced by this testimony. As we have pointed out above, 
the considerable increase in employee grievances in the fall 
of 1940 emphasized the importance of effective employee 
representation and of expeditious and bona fide collective 
bargaining to the efficient and uninterrupted performance 
of the respondent’s defense contracts. Nevertheless, on De¬ 
cember 21, after having had the Union’s proposed contract 
for 5 days, the respondent’s representatives were able only 
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to listen to a reading of it. On January 10, the respondent’s 
representatives discussed certain provisions of the contract, 
but made no definite proposals or commitments and insisted 
upon an additional delay of 2 weeks before engaging in fur¬ 
ther discussion. Phillips, although he was admittedly cog¬ 
nizant of the dissatisfaction among the respondent’s em¬ 
ployees, refused to meet at night or on Saturdays in order 
to expedite the negotiations. We do not believe that the 
multiplicity of year-end duties and the added burden of 
defense contracts were the reason for the respondent’s dila¬ 
tory and evasive treatment of the Union’s attempts to bar¬ 
gain, or that they justified the respondent’s failure to find 
time to bargain with the Union with resonable expedition. 
Such delay and evasion are not the hallmarks of bona fide 
collective bargaining. 

1550 We find that on December 16, 1940, at all times 
thereafter, and specifically on December 21,1940, and 
on January 10, January 13, and January 23, 1941, the re¬ 
spondent refused to bargain collectively with the Union as 
the exclusive representative of its employees in an appro¬ 
priate unit, and that it thereby interfered with, restrained, 
and coerced its employees in the exercise of the rights 
guaranteed in Section 7 of the Act. 

IV. The effect of the unfair labor practices upon commerce 

We find that the activities of the respondent set forth in 
Section III above, occurring in connection with the opera¬ 
tions of the respondent described in Section I above, have 
a close, intimate and substantial relation to trade, traffic 
and commerce among the several States and tend to lead to 
labor disputes burdening and obstructing commerce and 
the free flow’ of commerce. 

V. The remedy 

Having found that the respondent has engaged in unfair 
labor practices, w*e shall order it to cease and desist there¬ 
from and to take certain affirmative action designed to ef¬ 
fectuate the policies of the Act. 
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We have found that the respondent refused to bargain 
collectively with the Union as exclusive representative of 
the respondent’s employees in an appropriate unit. We 
shall therefore order the respondent, upon request, to bar¬ 
gain collectively with the Union as such representative with 
respect to rates of pay, wages, hours of employment, and 
other conditions of employment, and, if an understanding 
is reached on any such matters, to embody such under¬ 
standing in a signed, written agreement with the Union if 
requested to do so by the Union. 

Upon the basis of the above findings of fact and upon 
the entire record in the case, the Board makes the follow¬ 
ing: 

Conclusions of Law 

1. Steel Workers Organizing Committee, affiliated with 
the C. I. 0., is a labor organization, within the meaning of 
Section 2 (5) of the Act. 

2. All production and maintenance employees in the re¬ 
spondent’s plant, including the shipping department and 
truck drivers, but excluding supervisory employees, office 
and clerical employees, and laboratory assistants, at all 
times material herein constituted, and they now constitute, 
a unit appropriate for the purposes of collective bargain¬ 
ing, within the meaning of Section 9 (b) of the Act. 

3. Steel Workers Organizing Committee, affiliated with 
the C. I. 0., was on December 16, 1940, and at all material 
times thereafter the exclusive representative for the pur¬ 
poses of collective bargaining of all the employees in the 
appropriate unit, within the meaning of Section 9 (a) of 
the Act. 

4. By refusing on December 16, 1940, and at all time 
thereafter, to bargain collectively with Steel Workers Or¬ 
ganizing Committee, affiliated with the C. I. 0., as the ex¬ 
clusive representative of all the employees in the appropri¬ 
ate unit, the respondent has engaged in and is engaging in 
unfair labor practices, within the meaning of Section 8 (5) 
of the Act. 




82 


5. By interfering with, restraining, and coercing its em¬ 

ployees in the exercise of the rights guaranteed in 
1551 Section 7 of the Act, the respondent has engaged in 
and is engaging in unfair labor practices, within the 
meaning of Section 8 (1) of the Act. 

6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Sec¬ 
tion 2 (6) and (7) of the Act. 

Order 

Upon the basis of the above findings of fact and conclu¬ 
sions of law, and pursuant to Section 10 (c) of the National 
Labor Relations Act, the National Labor Relations Board 
hereby orders that Lebanon Steel Foundry, Lebanon, Penn¬ 
sylvania, and its officers, agents, successors, and assigns 
shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Steel Workers 
Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of all production and maintenance 
employees in the respondent’s plant, including the shipping 
department and truck drivers, but excluding supervisory 
employees, office and clerical employees, and laboratory 
assistants; 

(b) Engaging in any like or related acts or conduct in¬ 
terfering with, restraining, or coercing its employees in the 
exercise of the rights to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in 
concerted activities for the purpose of collective bargaining 
or other mutual aid or protection, as guaranteed in Section 
7 of the Act. 

2. Take the following affirmative action, which the Board 
finds wdll effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Steel Work¬ 
ers Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of all production and maintenance 




employees in the respondent’s plant, including the shipping 
department and truck drivers, but excluding supervisory 
employees, office and clerical employees, and laboratory as¬ 
sistants, with respect to rates of pay, wages, hours of em¬ 
ployment, and other conditions of employment, and, if an 
understanding is reached on any such matters, embody such 
understanding in a signed, written agreement with the 
Union if requested to do so by the Union; 

(b) Post immediately in conspicuous places throughout 
its plant at Lebanon, Pennsylvania, and maintain for a pe¬ 
riod of at least sixty (60) consecutive days from the date 
of posting, notices to its employees stating: (1) that the 
xespondent will not engage in the conduct from which it is 
ordered to cease and desist in paragraph 1 (a) and (b) of 
this Order; and (2) that the respondent will take the affirm¬ 
ative action set forth in paragraph 2 (a) of this 

Order; 

1552 (c) Notify the Regional Director for the Fourth 

Region in writing, within ten (10) days from the date 
of this Order, what steps have been taken to comply there¬ 
with. 

Signed at Washington, D. C., this 10 day of July, 1941. 

HARRY A. MILLIS 
Chairman 

EDWIN S. SMITH 
Member 

WM. M. LEISERSON 
Member 


(Seal) 


NATIONAL LABOR RELATIONS BOARD 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY PETITIONER. 

17 Harold E. Fritchman 

#•*••••*•• 

Direct examination 

Trial Examiner Paradise: Will you state your name and 
address, please? 

The Witness: Harold E. Fritchman, 711 Main Street, 
Hellertown, Pennsylvania. 

Mr. Becker: Execuse me, but what was the town? 

The ^Witness: Hellertown. 

Mr. Becker: Is that your residence? 

The Witness: That is right. 

Q. (By Mr. Davis) Mr. Fritchman, what is your occupa¬ 
tion? A. I am a district representative for the Steel Work¬ 
ers Organizing Committee. 

Q. Will you tell us what the Steel Workers Organizing 
Committee is ? A. It is a union affiliated with the CIO, that 
takes into its membership all workers that work in the steel 
industry. 

Q. What is the purpose of the Steel Workers Organizing 
Committee? A. To better wages, working conditions, to try 
to obtain better labor laws, to object to laws which we be¬ 
lieve are detrimental of the interest of the workers, 

18 and in general to improve the welfare and home life 
of steel workers and their children. 

I think that about covers it. 

Q. What relation has the Steel Workers Organizing 
Committee to employers? A. The Steel Workers Organiz¬ 
ing Committee asks employers to sign the union agreement 
with the Steel Workers Organizing Committee, to bargain 
for wages, hours of work, conditions of employment, and so 
forth, in the particular plant or any series of plants that 
come under one corporation. 

Q. Did the employees of The Lebanon Steel Foundry 
make any contact with the Steel Workers Organizing Com¬ 
mittee at any time, and, if so, when? 
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Mr. Becker: Just one minute, please. I think a better 
question would be not quite so leading, if you will ask him 
how he happened to come in here. 

Mr. Davis: I will withdraw the question. 

If your Honor please, I want to point out that the com¬ 
plaint sets forth the name of the respondent as “Lebanon 
Steel Foundry Company,” and the company stipulates as 
to the name of its company as “The Lebanon Steel Foun¬ 
dry. ’ ’ 

Now, Senator Becker said that he would check the cor¬ 
poration papers, in order to give us a definite word on what 
the precise name of the company is. 

Mr. Becker: I will do so at the noon hour, and will 
19 stipulate on it then, if that is agreeable. 

Mr. Davis: That is acceptable. 

Mr. Becker: Very well. 

Mr. Davis: And in referring to the Company, may it be 
stipulated that we will refer to it as the “Respondent;” 
and in referring to the Steel Workers Organizing Commit¬ 
tee, we can refer to it as “the Union.” 

Mr. Becker: Very good. 

Trial Examiner Paradise: Proceed, please. 

Q. (By Mr. Davis) Will you just tell us how you came in 
contact with the employees, or they came in contact with 
you, as representative of the union, and just what hap¬ 
pened? A. I was notified by the sub-Regional Director, 
George Medrick, that employees of the Lebanon Steel 
Foundry had notified him that there was to be a meeting of 
several employees at Harvey Mason’s home, and they had 
requested that some representative of our organization be 
present at that meeting, and he asked me to attend. That 
meeting took place during the month of September, the ex¬ 
act date of which I am not sure. 

Q. September of what year? A. 1940.1 met with about a 
half dozen men at Harvey Mason’s home on that particular 
night. 

Trial Examiner Paradise: How many did you say? 
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The Witness: I think there was about a half dozen. 

20 Q. (By Mr. Davis) Wnat was said at that meet¬ 
ing, briefly, with respect to union matters, very 

briefly? A. They told me that in June— 

Mr. Becker: I object to anything told to the witness at 
that meeting as being hearsay. 

Trial Examiner Paradise: For what purpose is it offered, 
Counsel? 

Mr. Davis: Just as a foundation, first, and to show how 
the organization started. 

Mr. Becker: I object. 

Trial Examiner Paradise: Overruled. 

The Witness: I was told that several employees had de¬ 
cided in June that an organization of employees would be 
of benefit to the workers of The Lebanon Steel Foundry, 
and they decided that they wanted to organize the Steel 
Workers Organizing Committee. They received some cards 
from Paul Lindermuth, who is the financial secretary of the 
Local at the Bethlehem Steel Plant, and proceeded to or¬ 
ganize themselves, without any help from any union official, 
and they went about signing up people of their own free¬ 
will, and after they had figured they had made enough prog¬ 
ress— 

Mr. Becker: Just wait a minute. I ask that the part of 
the answer stating that they went about signing up people 
of their own freewill be stricken from the record. 

Trial Examiner Paradise: Motion granted. 

21 I believe there has been a sufficient response to the 
question, Counsel. Ask another question. 

Mr. Davis: Mark this for identification, please, Mr. Re¬ 
porter. 

(Thereupon, the document above referred to was marked 
for identification as Board’s Exhibit No. 4.) 

Q. (By Mr. Davis) I show you Board’s exhibit No. 4 
for identification, and ask you whether or not there were 
displayed to you at that meeting cards similar to Board’s 
Exhibit No. 4? A. There were. 
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Mr. Becker: Pardon me, I think the order is the other 
way around. 

Mr. Davis: Do you want to see it first? 

Mr. Becker: I would always want to see papers first. 

Mr. Davis: All right. 

Trial Examiner Paradise: While Counsel is reading the 
card, Mr. Witness, do I understand that when you met with 
these men in September of 1940, they had already had a 
number of these cards signed by the employees? 

The Witness: That is right. 

Trial Examiner Paradise: I see. 

Mr. Davis: Read the last question and answer, please, 
Mr. Reporter. 

22 (Record read.) 

Q. By Mr. Davis) Now, will you tell us what you 
did with respect to furthering the desires of the employees, 
as expressed to you at that meeting at Harvey Mason’s 
house? A. I asked the employees whether they intended to 
collect dues at the plant, or whether they thought that they 
wanted a check-off, and they were unanimous in the thought 
that for the best interests of the union and the company, 
that we should attempt to get a check-off. 

I said, “In view of that, we have a check-off card which 
we sign in such cases, and in preference to the brown card 
and I asked then that in the future they should sign those 
white cards, and I told them that I would bring a supply 
of them to the next meeting. 

Mr. Davis: Will you mark this for identification, please, 
Mr. Reporter? 

(Thereupon, the document above referred to was marked 
for identification as Board’s Exhibit No. 5. 

Q. (By Mr. Davis) Did you arrange a meeting at that 
time for some future time? A. Yes, we arranged at that 
time to hold a meeting the following week. 

Q. I show you Board’s exhibit No. 5— 

Mr. Becker: Just let me see it, please. 

Mr. Davis: I am sorry. 


23 
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Mr. Becker: That is all right. 

Q. (By Mr. Davis) I show you Board’s exhibit No. 5, and 
ask you tell us what that is? A. That is a wage deduction 
authority, which has been used throughout the Reading dis¬ 
trict, and it is a card which a man signs when he becomes a 
member of the union, and also authorizes the deduction of 
dues from his pay, in the event a check-off clause is inserted 
in a contract signed by the employer. 

Q. Now, did you have a further meeting, as you had ar¬ 
ranged, with the group of employees of the respondent com¬ 
pany? A. We did. 

Q. Did you have with you at the time the card similar to 
Board’s exhibit No. 5 for identification, which you just tes¬ 
tified about? A. I did. 

Q. Will you tell us, just briefly, what happened at that 
second meeting which you had with these employees? A. I 
explained the policies of our union, counteracting some false 
rumors that had been circulated by some people in the 
plant— 

Mr. Becker: Just a minute. I object. I ask that that 
part of the answer to the question which speaks of rumors, 
and characterizes them as false, be stricken from the rec¬ 
ord. 

24 Trial Examiner Paradise: The motion is granted. 

Mr. Davis: I will limit it. 

Q. (By Mr. Davis) Did you supply some cards similar 
to Board’s exhibit No. 5 for identification? 

Mr. Becker: I object to that question, without meaning 
to do other than to keep our record straight, but just asking 
the witness what he did is preferable, rather than suggest¬ 
ing what he may have done. 

Mr. Davis: If I ask him what he did, he will tell all that 
happened there. 

Mr. Becker: That is quite all right. 

Trial Examiner Paradise: I think we can limit the an¬ 
swer by the type of question, Counsel. 

Mr. Davis: I press my question. 
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Trial Examiner Paradise: What did you do at the next 
meeting with reference to the matter of union membership 
cards or check-off cards? 

The Witness: I brought probably about 250 cards along, 
and distributed them amongst the people who were at the 
meeting, and asked them to contact their fellow workers 
and get those cards signed. 

Q. (By Mr. Davis) Did you give them any further in¬ 
structions as to what they were to do with the cards after 
they had them signed ? A. I said— 

25 Mr. Becker: Just a minute. That is objected to. 
I think the question is, what else did you do? 

Trial Examiner Paradise: Objection overruled. 

The Witness: I told them that we had meetings every 
week, and sometimes oftener than that, and that at all these 
meetings I would be present and collect the cards which 
had been signed and take them to the Reading District 
Office and put them on file. 

Q. (By Mr. Davis) Will you describe your duties as rep¬ 
resentative of the SWOC? A. My duties are quite varied. 
The organization work consists of contacting employees 
and trying to persuade them to become members of our 
union; explaining the functions of the organization to them, 
and settling grievances in plants where we have contracts, 
and negotiating contracts, keeping a spirit of cooperation 
between the employees and the company, and work for the 
general interests of everybody concerned in the matter of 
hours, working conditions, pay, and conditions of employ¬ 
ment. 

Q. Where is your office out of which you work for the 
Steel Workers Organizing Committee? A. 10th and Penn 
Streets, in Reading, Pennsylvania. 

Q. What are your duties with respect to the affairs of 
the office. A. I take to the office any cards which I 

26 may have had signed myself, or received from some¬ 
one else who had them signed, give such cards to our 

secretary down there, with instructions that he shall file 



90 


them in a list, in alphabetical order, and that is the list 
which we have for that particular company for which the 
employees signed cards. 

Q. What are done with the cards ? A. They are listed 
alphabetically on a sheet of paper, and then put on file. 

Q. Who does that ? A. We have a secretary in our office 
who does that. 

Q. Is that done under your supervision. A. It is. 

Mr. Becker: 1 ask that the last question and answer be 
stricken from the record, first because the question is lead¬ 
ing, and, secondly, because what his supervision is calls 
for a legal conclusion. 

Trial Examiner Paradise: The motion to strike is denied. 

Q. (By Mr. Davis) From time to time, did you meet with 
the employees of the respondent, from September of 1940, 
up to the present time? A. I did. 

Q. And did you receive from them these cards which 
you have identified as Board’s exhibit Xo. 5 for identifica¬ 
tion, and cards similar to that? A. I did. 

27 Q. And did you record them and file them in your 
office, as vou have described in vour testimonv? A. 1 

did. 

Q. I show you these cards and ask you whether or not 
these are the cards which you have testified about? 

Mr. Becker: Before you ask him, I would like to see them. 
Is the question completed? 

Mr. Davis: Yes. 

Trial Examiner Paradise: Read the question, Mr. Re¬ 
porter, please. 

(Question read.) 

Mr. Becker: I object to the admission of these cards, for 
the reason that it does not appear that they were signed in 
the presence of the witness, at least, not in all cases. The 
testimony of the witness is that they were handed to him 
by another, by the name of Medrick, and otherwise obtained 
by him. To that extent, the signature on the card and the 
authenticity of the card becomes hearsay.. 
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I object further for the reason that the witness has tes¬ 
tified, as a legal conclusion, that these cards were kept un¬ 
der his supervision in Reading, and has not testified to the 
character of that supervision. 

We have no information here as to whether these are the 
same cards which were handed to the witness or not. We 
have no testimony that they were continuously in his 

28 personal possession. 

Trial Examiner Paradise: If I may interrupt— 

Mr. Becker: Yes, please. 

Trial Examiner Paradise: I think your objection is pre¬ 
mature, because the cards have not yet been offered. 

Mr. Davis: I asked him if they were the cards. 

Trial Examiner Paradise: They have not been offered 
in evidence. 

Mr. Becker: I was under a misapprehension, and did not 
listen sufficiently attentively to the question. In order that 
I may not have to repeat that objection, may it be held until 
the cards are offered, and then I will not have to repeat it 
in the record? 

Trial Examiner Paradise: Yes. 

Mr. Becker: I withdraw the objection to the question. 

Trial Examiner Paradise: The question is, whether or 
not these are the cards which you received from the men in 
the meetings from time to time? 

The Witness: They are. 

Q. (By Mr. Davis) Are those the cards which you kept 
in your files. A. They are. 

Q. In your Reading office, as you have testified? A. Cor¬ 
rect. 

Mr. Davis: I offer in evidence the membership 

29 cards of the union, as contained in this package. 

Mr. Becker: I renew my objection. 

Trial Examiner Paradise: I am going to reserve ruling 
on the offer. 

Mr. Davis: With respect to the objection, I may say that 
Senator Becker and I discussed the membership cards, and 
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I understand that the company has on file the signatures 
of the employees. When I talked to Senator Becker, he said 
he would have no objection to my putting these cards in 
evidence, and he said he was anxious to have them in. 

Mr. Becker: That is correct, Mr. Trial Examiner. I am 
anxious to have in evidence the authentic cards of the em¬ 
ployees of respondent. 

Respondent is aware of the fact that certain of its em¬ 
ployees signed cards. At the moment, we are confronted 
with a package of cards with respect to which we have no 
knowledge whether these are the cards of employees of The 
Lebanon Steel Foundry, or whether they are cards which 
have been filled out by some secretary in an office in Bead¬ 
ing. 

Trial Examiner Paradise: I don’t know if I quite under¬ 
stood what Board’s attorney said before, but is it my un¬ 
derstanding that the company has indicated a desire to 
check signatures on union cards against the original sig¬ 
natures of employees, which you have on file? If so, I, of 
course, wouldn’t have any objection, and I don’t be- 
30 lieve the Board or the union would have any objec¬ 
tion to these cards, being available to the company 
for that purpose. 

Mr. Davis: They were at one time presented to the com¬ 
pany by representatives of the Union, in the company’s 
office, when they requested bargaining, as the testimony 
which I intend to present will show; and the company made 
no objection to the union’s claim of majority, proof of which 
I will submit. 

I have told Senator Becker that I would be very willing 
to have him check, or the company check the signatures 
against the records. I am not holding the Senator to the 
admission of these cards in evidence, but I merely want to 
give him an opportunity to check them, and he said that 
they could go into evidence, and that the company could 
probably check them outside of the time of the hearing. 





93 


I will be willing to cooperate with the company in doing 
that, so that we do not have to spend the time of the hear¬ 
ing in checking them. I can either go into the plant, or they 
can make some convenient arrangement with me to cross 
check. 

Trial Examiner Paradise: Do you wish to respond to 
that, Senator? 

Mr. Becker: First, with respect to the factual statements 
in what counsel for the Board intends to prove, or where 
he suggests what he would like to prove, it is not 

31 necessary to debate those questions at the present 
time. 

With respect to the cards, counsel is substantially cor¬ 
rect in what he says as to that, to which I agreed, and I am 
not very much concerned about complying strictly with our 
agreement, which agreement was had with counsel outside 
the hearing. 

I should like to have my objection to these cards stand 
on the record, as I have made it, subject to such disposition 
of same as the Trial Examiner sees fit to make, but pur¬ 
suant to my off-the-record agreement with counsel, and with 
permission of counsel for the Board, I shall place them in 
the hands of representatives of respondent, and at the ear¬ 
liest opportunity have them checked with our signatures, 
and report to the Trial Examiner frankly what the results 
of that investigation disclose. 

Trial Examiner Paradise: Fine. Now, so far as the ob¬ 
jection is concerned, I will reserve ruling on it at this time, 
and I -would suggest, Counsel, that you develop as fully as 
possible from this witness everything he knows about these 
cards, from the time he first received them, or first saw 
them, until the time he put them away and took them out 
and gave them to you. 

Mr. Becker: Do I understand, then, that these cards are 
in our possession, and we can do anything we want or ar¬ 
range to have them checked, or shall we do it at the 

32 noon hour? 
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Trial Examiner Paradise: Suppose you leave them 
here, and I will be glad to accommodate you at any time in 
making a check. 

Let us proceed, please. 

Q. (By Mr. Davis) Mr. Fritchman, you testified that you 
had meetings with employees, and personally did meet them 
and did receive these cards which I have offered, from those 
employees of the respondent company. Is that correct? 
A. That is correct. 

Q. Now, will you tell us from there on just what you did 
with the cards.' A. Each week when I met with the em¬ 
ployees, I presented them additional cards, and collected 
such cards as the employees whom I might call a volunteer 
organizing committee brought into the meeting. 

After receiving the cards from those employees, I took 
them to our Reading office, and, as previously stated, had 
them placed on file, and had them properly listed in alpha¬ 
betical order, and I kept a check on these cards, because 1 
told the committee that we would not meet the company 
until we had a majority of the membership signed up. 

Mr. Becker: Let me interrupt, please. 

I ask that that part of the answer to this question which 
relates to what this witness told to the committee be 
33 stricken from the record. 

Mr. Davis: I ask that it be permitted to stand sub¬ 
ject to connection, your Honor. 

Trial Examiner Paradise: I will let it stand. 

The Witness: So, that with that instruction, the commit¬ 
tee went in and talked to their fellow employees. 

Q. (By Mr. Davis) Just tell us what you did with the 
cards. You said you took the cards down to the office and 
had them listed alphabetically down there? A. I had them 
listed alphabetically down there, and after we had the ma¬ 
jority of the cards signed up, I contacted— 

Mr. Becker: Wait a minute, please. I ask that that part 
of the answer which designates the number of cards as the 
majority, in the present state of the record, be stricken 
from the record. 
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Trial Examiner Paradise: Of course, it is not binding on 
you, and whether or not they had a majority would be de¬ 
termined by what the proof shows. 

However, I will strike it. 

After you had a number of cards which you considered 
sufficient, what did you do? 

The Witness: Made arrangements to contact the com¬ 
pany, and at the second meeting with the company, Mr. 
Medrick, the sub-Regional Director, presented the cards— 
Mr. Becker: That is objected to, and I ask that it 

34 be stricken from the record, unless it appears that 
the witness was present and saw it, and that it was 

in the presence of respondent. 

Trial Examiner Paradise: Let us skip that for a minute. 
I will strike it, that is, the reference to the second meet¬ 
ing, and let us go back to the cards, if I may interrupt 
counsel, please. 

Each time that you met with these men, did you receive 
cards from them? 

The Witness: I did. 

Trial Examiner Paradise: And you took those cards to 
your office? 

The Witness: I did. 

Trial Examiner Paradise: To whom, if anyone, did you 
give the cards when you got there? 

The Witness: The secretary, Mr. Charles Medrick. 

Trial Examiner Paradise: What, if anything, did he do 
with the cards? 

The Witness: He listed them alphabetically and placed 
them on file. 

Trial Examiner Paradise: Do you mean he set them 
down on a piece of paper? 

The Witness: That is correct. 

Trial Examiner Paradise: In alphabetical order? 

35 The Witness: Yes. 

Trial Examiner Paradise: Did you ever see the 
paper upon which he listed the names ? 
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The Witness: Quite often. 

Trial Examiner Paradise: Would there be a separate 
list each week, or was there one master list? 

The Witness: The list was changed from time to time. 
As new cards came in, new lists were made. 

Trial Examiner Paradise: What was done with this list, 
or what was done with the lists? 

The Witness: They were kept on file as a matter of 
record. 

Trial Examiner Paradise: Are they still in your office? 

The Witness: Copies of them are. 

Trial Examiner Paradise: Do they have dates on them, 
showing as of what date each list representing the cards 
was received? 

The Witness: I don’t recall whether they do or not. 

Trial Examiner Paradise: You say that these cards were 
filed away after the names were listed? 

The Witness: They were. 

Trial Examiner Paradise: Where were they filed? 

The Witness: In a filing cabinet in the secretary’s 
office. 

36 Trial Examiner Paradise: Who has access to that 
filing cabinet? 

The Witness: Myself, the secretary, and the sub-Re- 
gional Director. 

Mr. Becker: Is that Mr. Medrick? 

The Witness: That is right. 

Trial Examiner Paradise: Did you handle the cards 
after you turned them over to the secretary for listing? 

The Witness: I did. 

Trial Examiner Paradise: How did you happen to have 
contact with the cards after giving them to the secretary? 

The Witness: I sometimes checked the list to determine 
whether or not a certain employee had signed up, when 
there was doubt. That doubt was often expressed at meet¬ 
ings w’hich I had with the men, and I went back to the office 
and checked on the man’s card. 
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Trial Examiner Paradise: Has this process been going 
on down to the present time, or did there come a time when 
you ceased receiving additional cards from the men? 

The Witness: There was a time when there were prob¬ 
ably two or three meetings since we had been contacting 
the company, and during which time there were no cards 
turned in at the meetings. 

Trial Examiner Paradise: Between what dates did you 
receive cards from the employees? In other words, 
37 assuming that these were the cards which you re¬ 
ceived, what period of time do these cards cover? 

The Witness: Between September and the present day. 
The exact date they started in September, I am not sure of. 

Q. (By Mr. Davis) September of what year? A. 1940, 
until the present date. 

Trial Examiner Paradise: Now, are you able to tell us 
how many cards you received as of any given date? Do you 
have any record of that? 

The Witness: On December 16th, w r e had 335 cards in 
our possession. 

Trial Examiner Paradise: How many cards are there in 
that batch now ? 

The Witness: 359. 

Mr. Becker: May I ask to have the last question and an¬ 
swer repeated, please? 

Trial Examiner Paradise: Mr. Reporter, will you read 
it back, please? 

(Question and answer read) 

Trial Examiner Paradise: When did you remove these 
cards from the file of the union? 

The Witness: I think I will have to refer to the date, if 
you want me to be accurate. 

Trial Examiner Paradise: All right. 

The Witness: (Referring to notes) January 10, 
1941. 
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88 Trial Examiner Paradise: Did you remove them 
personally from the union file? 

The Witness: I did. 

Trial Examiner Paradise: Now, I presume that the union 
has in its possession a list of union members that was com¬ 
piled from the cards as of the various dates which you have 
mentioned. Is that correct? 

The Witness: We do. 

Trial Examiner Paradise: And does it also have a list 
of additional cards received since December 16th? 

The Witness: They have been added to the list, but we 
could determine which names those were. 

Trial Examiner Paradise: How could you determine 
that? 

The Witness: I believe the names that have been writ¬ 
ten on the list since then are in ink, and that previous—-well, 
to make an accurate determination, I would have to consult 
the man who turned the cards in. 

Mr. Becker: Mr. Examiner, in the light of the testimony 
—I have every reason to believe that that is what the Ex¬ 
aminer is leading up to—the lists are the best evidence, and 
inasmuch as the witness says he has the lists in his posses¬ 
sion, I think that they should be in court. 

Trial Examiner Paradise: That may very well be. I 
wouldn’t want to say. 

39 Anything further with respect to the cards, Mr. 
Davis ? 

Mr. Davis: Yes. 

Q. (By Mr. Davis) You say that the cards were removed 
January 10, 1941. Is that right? A. That is right. 

Q. Will you tell us what was done with the cards when 
you removed them from your office files or January 10, 
1941? A. We brought them to the office of Mr. Phillips 
and laid them on the table. 

Q. Who is Mr. Phillips ? A. He is the general plant man¬ 
ager of The Lebanon Steel Foundry. 
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Q. What is his full name? A. Henry Phillips, I believe. 
Mr. Becker: Henry D. Phillips. Suppose we get it 
straight. 

Mr. Davis: Yes, sir. 

Q. (By Mr. Davis) Did the cards remain in your pres¬ 
ence at all times when you w’ere with Mr. Henry D. Phillips ? 
A. They did. 

Q. What did you do with the cards after you left Mr. 
Phillips’ office on January 10, 1941? A. We took them 
along back to the Reading office. 

Q. What did you do wdth them in the Reading office? 
A. Placed them on file again. 

40 Q. Did you do that personally? A. I did. 

Q. What happened to the cards from the file, after 
the meeting with Mr. Phillips, and after you put them 
back? A. Will you repeat the question, please? 

Trial Examiner Paradise: Read the question, Mr. Re¬ 
porter, please. 

(Question read) 

The Witness: They remained on file until I presented 
them to the Labor Board, as evidence of our membership. 

Q. (By Mr. Davis) When did you do that? A. I believe 
I will have to have a calendar to show me the right date on 
that. 

Mr. Becker: It might refresh the witness’ recollection 
if you will hand him the complaint, showing the date he 
signed it. 

The Witness: The cards were not turned in on that par¬ 
ticular date, but approximately a week later than that date. 

Q. (By Mr. Davis) Give us the approximate date. A. 
Approximately, January 20th. 

Q. 1941 ? A. That is right. 

Q. To whom did you give them at the Labor Board? A. 
Mr. House. 

41 Q. Daniel House ? A. That is right. 

Q. Do you know Mr. Daniel House’s position at the 
Labor Board? A. He is an examiner. 
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Q. Field examiner? A. Field examiner. 

Q. When did yon see the cards next after you turned them 
in to Mr. House at the Labor Board? A. Not until they 
were presented at the trial. 

Q. Had you see them before this day? A. Yes, I saw 
them after you had brought them into Lebanon, but not pre¬ 
vious to that. 

Q. In other words, you next saw them when I brought 
them into Lebanon ? A. That is right. 

Q. And talked to you about them? Is that right? A. 
That is right. 

Q. Have you looked them over since I came into Lebanon ? 
A. I have. 

Q. And are they the same cards which you had in your 
files? A. They are. 

Q. In January of 1941? A. Yes, sir. 

Q. Did you endeavor to ascertain prior to December 16, 
1940, how many employees the company had in its 
42 plant in the unit which you allege in your charge to 
be appropriate for collective bargaining? A. Yes, 
we did. 

Q. Will you tell us what you did? A. Several members 
of our committee volunteered to count the cards, the time 
cards in the racks at the company’s office, and report back 
at the next meeting, and from the figures given by those 
people, and on the judgment of the members of the com¬ 
mittee as to how many of those people were eligible for 
union membership, a figure of 509 was arrived at, and that 
did not include a small group in the pattern shop, which 
we later determined to be about 20 people. 

Trial Examiner Paradise: I presume you will have the 
exact figures on that, will you not? 

Mr. Davis: Yes, we will have the exact figures. 

Q. (By Mr. Davis) Now, when you received that informa¬ 
tion from the employees about the approximate number of 
employees in the plant, and after you had added up the 
number of cards which you had, will you tell us what you 




101 


did? A. I told the committee that we had a substantial 
majority,— 

Mr. Becker: This is objected to, and I ask that it be 
stricken from the record. 

Trial Examiner Paradise: Motion granted. 

Q. (By Mr. Davis) Did you meet with your com- 
43 mittee? A. I did. 

Q. Just tell us what you did, without saying what 
you told them about the majority. 

Trial Examiner Paradise: In this case, Mr. Witness, we 
are interested in your relations with the company, because 
the only thing involved is the charge that the company re¬ 
fused to bargain with you, when required to do so by law. 

The Witness: We called a mass meeting for the purpose 
of electing a negotiating committee to contact the company 
for the purpose of negotiating a collective bargaining 


agreement. 
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Harold E. Fritchman. 

• • * # 

* 

• 

• 

Cross Examination 





Q. (By Mr. Becker) Mr. Fritchman, you stated that your 
residence is Hellertown. That is Berks County, Pennsyl¬ 
vania? A. In Northampton County. 

Q. Northampton County? A. Yes, sir. 

Q. You are the district representative of the Steel Work¬ 
ers Organizing Committee, with headquarters at Reading. 
Is that correct? A. That is right. 

Q. Mr. Lynch, whom you mentioned and said that he held 
the position identical with you, is he also in Reading? A. 
That is right. 

Q. Does he operate in a different area from the one in 
which you operate, or does he work with you? 
96 A. He works with me in negotiations, and we over¬ 
lap in each other’s territory. Each has a separate 
territory, but we help each other out. 
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Q. How much territory do you have? A. It runs from 
Harrisburg, Pennsylvania, to High Bridge, New Jersey. 

Q. The headquarters in Reading are located where, did 
you say? A. Tenth and Penn Streets. 

Q. How many offices, or how many rooms do you have 
there ? A. Three. 

Q. How large are the rooms, approximately? Do you 
have as much floor space in the three rooms as this room in 
which we are taking this testimony? A. I imagine that is 
about correct; that would be about correct. 

Q. Being about 60 by 40-feet, I should say. 

How many persons are in that office? A. Mr. Medrick, 
the sub-Regional Director, and the secretary and the or¬ 
ganizers who work out of the office, but, of course, they are 
out of there generally. They report to the office continually, 
however. 

Q. How many organizers? A. Three. 

Q. That would be three organizers, yourself and 
97 Mr. Medrick, would be five, and Mr. Lynch w T ould be 
six, and the secretary w’ould be seven. There are at 
least seven people going in and out of that office? A. No, 
three organizers, Mr. Medrick and the secretary would be 
five. 

Q. And yourself would be six? A. I included myself in 
the three. 

Q. These files in which you keep the cards, are they ordi¬ 
nary filing cabinets ? A. That is right. 

Q. Are they cabinets with locks to them ? A. They have 
locks to them. 

Q. And the files are in charge of the secretary? A. That 
is right. 

Q. Is it a lady secretary? A. No. 

Q. A man ? A. That is right. 

Q. What is his name ? A. Charles, Charles Medrick. 

Q. Charles Medrick? A. That is right. 

Q. Is he the brother of Mr. Medrick? A. He is a 
son. 
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98 Q. What is Mr. Medrick’s title? A. Sub-Regional 
Director. 

Q. And your title is what? A. District representative. 

Q. Which is the ranking position between the two? A. 
The sub-Regional Director is my superior. 

Q. Mr. Medrick is your superior? A. That is right. 

Q. Now, when you first came to Lebanon, did you come 
upon your own initiative, or did you receive a message? 
A. I was notified by Mr. Medrick. 

Q. You were notified by Mr. Medrick? A. To attend a 
meeting. 

Q. To attend a meeting at Lebanon? A. That is right. 

Q. Was Mr. Medrick already in Lebanon at the time? 
A. He had been through Lebanon. 

Q. You mentioned the name of Mr. Lindermuth in con¬ 
nection with the first meeting which you attended here at 
Lebanon. What statement did you make with respect to 
him? A. Mr. Lindermuth is the financial secretary of the 
Bethlehem Steel Local, and some of the employees from 
The Lebanon Steel Foundry had obtained membership 
cards from Mr. Lindermuth, and went around signing up 
employees of their own accord. 

Q. That was information which somebody told you 

99 when you came to Lebanon ? A. That is right. 

Q. You did not see any of The Lebanon Steel Foun¬ 
dry employees when they were getting cards signed up? 
A. No, they turned over the cards to me which they had re¬ 
ceived. 

Q. You never saw any cards until they came to the place 
of gathering here, wherever it was ? A. That is right. 

Q. At that place, there would be Mr. Medrick, frequently, 
and Mr. Lindermuth? A. Mr. Lindermuth was never 
present. 

Q. Some of the members, at least, stated that to you when 
bringing in cards? A. That is right. 

Q. You met with them from September, I believe you 
said? A. That is correct. 
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Q. Quite frequently? A. That is right. 

Q. And upon the occasion of these meetings, additional 
cards would be brought in and turned over to you? A. That 
is right. 

Q. At no time were you within the plant of The Lebanon 
Steel Foundry, or within the homes of any of the employees 
getting cards signed on your own account, were you ? 

100 A. I was in the homes of several employees, in the 
presence of other employees from the plant. 

Q. But not to any great extent? A. Well, for a few days 
we were probably in about thirty homes. 

Q. And in the thirty homes in which you were, did you 
in each instance have a signed card when you left the home ? 
A. Not in each instance. 

Q. Did you in as many as one half the instances have a 
signed card when you left the home of the employee? A. 
More than that. 

Q. More than half? A. Yes. 

Q. Would you say that in twenty instances you had cards ? 
A. I believe that might be a pretty good guess. 

Q. And those twenty cards, then, you would say are the 
only cards which were signed in your presence, and which 
you have direct knowledge as to the signature and the sur¬ 
render or delivery of the card? A. No, there is an addi¬ 
tional amount there, which were signed up in meetings. 

Q. How many would you say were signed up in meetings ? 
A. It might have been fifty. 

Q. So that the fifty that were signed up in the meetings, 
plus the twenty which were signed up in your pres- 

101 ence in homes, being seventy, were all the cards of 
which you had any direct knowledge of their execu¬ 
tion and delivery to yourself ? A. That is right. 

Q. Now, there are in all 355 cards offered in evidence. 
Is that correct? A. I believe it was 359. 

Q. 359? A. Yes, sir. 

Q. It may be. (Examining paper). Yes, 359 now, and 
there were 335 on December 16th? A. December 12th and 
16th. 
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Q. I think you did testify that there were 335 on Decem¬ 
ber 16th? A. Yes. 

Q. Other than the seventy cards, of which yon have knowl¬ 
edge, it might be, for all you know, that the signatures were 
attached to those cards by someone other than the person 
whose name is designated thereon. Might not that be so? 
A. It is a possibility. 

Q. Other than the seventy cards of which you have a 
direct knowledge, you have no information as to what con¬ 
versation took place when those cards were signed, for 
whom they were signed, under what circumstances or 
102 considerations they were signed, do you ? A. I have 
information to the effect as to who they were signed 
for in practically every case. 

Q. In other words, you know who got the card? A. That 
is right. 

Q. But you necessarily could not have information as to 
what conversation took place when the cards were signed? 
A. Not in any'appreciable amount, no, sir. 

Q. And you could not know what was talked about at a 
time and place where you were not present. That follows, 
and is almost a conclusion? A. Yes, sir. 

Q. Now, handing you, Mr. Witness, Board’s exhibit No. 
5, that is the type of card that you had signed up ? A. That 
is correct. 

Q. I ask you to point out on that card, Mr. Fritchman, 
anything which, to your understanding, constitutes your or¬ 
ganization a bargaining agent for a person signing that 
card? A. “I hereby authorize you to deduct from my 
wages ’ ’— 

Q. The card will be in the record, and I ask you not to 
read the card. I beg your pardon. You are answering my 
question. You may resume. I was wrong. A. “I herebv 
authorize you to deduct from my wages, union dues amount¬ 
ing to one dollar per calendar month, which shall be de¬ 
ducted within one month from the date when you receive 
the card from the financial secretary of the Local 
Union.” 
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103 Q. And that is the portion of the card, which, ac¬ 
cording to your understanding, constitutes your or¬ 
ganization the bargaining agent for these persons who 
signed the cards? A. And there is a further reference on 
there regarding the initiation fee. 

Q. Those references, including the one with respect to 
initiation fees, are the references from which you claim 
your authority to bargain collectively for the folks repre¬ 
sented by these cards ? A. That is right. 

Q. That is right? A. Yes, sir. 

Trial Examiner Paradise: What is the portion referring 
to initiation fee? 

Mr. Becker: The portion referring to the initiation fee 
is the words “initiation fee,” with a dollar mark in the 
blank line. 

Q. (By Mr. Becker) Is not that so? A. That is correct. 

Q. Now, these cards came in to you, as you have stated, 
over this period from September up to December, and 
thence up to January, I presume, and if a card were offered 
you, you would still take it, would you? Is not that right? 
A. That is right. 

Q. And it follows, therefore, that you, having ob- 

104 tained these cards over that period of time, you ob¬ 
tained the cards in various quantities and either you, 

I presume, or Mr. Medrick, took the cards with you to Read¬ 
ing. Is that correct? A. I believe in each instance it was 
myself who took them down there. 

Q. Did you take them down after each particular meeting 
and have them indexed, as you testified this morning? I 
did. 

Q. They were accordingly accumulated in the Reading 
office in that way? A. That is right. 

Q. Did you at any time remove any of the cards prior to 
the time when you removed all of them I believe, to bring 
them to Lebanon the first time? A. Not that I recall at this 
time. 

Q. And the time that you did remove them for the pur¬ 
pose of bringing them to Lebanon was when ? A. I had them 
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in the locked compartment of my car at the time of the first 
meeting with the company on December 21st, but the first 
time they were present was the time— 

Q. I am not interested in that. On December 21st, you 
did remove the cards from the filing cabinet in the Reading 
office ? A. That is right. 

105 Q. And, therefore, it follows that they had been 
accumulating there for some time from September 

until December? A. That is right. 

Q. During that time, each one of the persons to whom 
you testified some minutes ago as going in and out of this 
office had access to that file. Is not that correct? A. No, I 
am the only district representative who has a key to that 
file. The other two do not have it. Mr. Medrick, myself 
and the secretary are the only ones having a key to the file. 

Q. The three of you have a key to the file? A. That is 
right. 

Q. The secretary during the course of work, Mr. Charles 
Medrick, would have the cards on the table during the day, 
which he was alphabetizing them. Is that correct ? A. That 
is correct. 

Q. And while they were so there on the table, any other 
person in your organization coming in, I presume, had op¬ 
portunity to look at the cards and examine them, and per¬ 
haps to do most anything they wanted with them. Is that 
correct? A. No, sir. 

Q. On December 16th or 21st, when you presented these 
cards to the Lebanon Company, or to the management of 
respondent, you then had 335 cards. Is that correct? 

106 A. In your question you said that those cards were 
presented to the management. Those cards were not 

presented to the management on December 21st. 

Q. You had them locked in your car? A. I had them 
locked in my car. 

Q. At that time, you had 335? A. That is right. 

Q. And when they were actually present in January— 
•what was the date? A. The 10th, I believe. 
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Q. On January 10th, you actually had how many of them? 
A. I believe at that time it was 342. 

Q. Did you at that time say to Mr. Phillips, Mr. Stanley 
and Mr. Gamber, that you had 473 cards? A. I did not. 

Q. Are you very certain that you did not say that? A. 
I am. 

Q. You testified that in securing these cards in Septem¬ 
ber, 1940, there were six persons, I believe, who met you 
when you came here. Is that correct? A. I believe it was 
six, although I am not positive. 

Q. Who were those six persons? A. Harvey Mason, 
Charles Brandt— 

Q. Was Leo Moyer one? A. I do not believe Leo Moyer 
was at the first meeting. 

107 Q. Was George Berkheiser there? A. 'We have 
had so many of those meetings, that I can’t very well 

recall them. 

Q. Was Daniel Mahoney there? A. No. 

Q. Was Raymond Miller there? A. No. 

Q. Walter Smith? A. No. 

Q. George Weise? A. No. 

Q. Donald Bashore ? A. I am not sure. 

Q. What other person besides Charles Brandt can you 
now remember who was present? A. I don’t know, because 
that was the first meeting that I had with these employees, 
and at that time I was not very familiar with their names. 

Q. Now, handing the witness Board’s exhibit No. 4, will 
you state again why it was that you discontinued the use of 
that card and substituted for that the wage deduction au¬ 
thority? A. The people that I met with these cards felt that 
they would like to have a check-off, w’hen the union agree¬ 
ment was signed between the company and the union, 

108 and I told them that in order to establish a check-off 
system, the best policy would be for them to discon¬ 
tinue signing these cards, and sign the check-off cards or 
the deduction. 

Q. Did you have employees who had already signed cards 
similar to Board’s exhibit No. 4, re-sign vrage deduction 
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authority, similar to Board’s exhibit No. 5? A. I instructed 
the committee to tell everybody to sign another card, to 
sign one of these white cards. 

Mr. Becker: We all agree that Board’s exhibit No. 4 is 
a brown card? 

Mr. Davis: Blue or brown. 

Mr. Becker: Blue or brown. Colored, we will say. And 
Board’s exhibit No. 5 is a white card? 

Mr. Davis: Yes, sir. 

Q. (By Mr. Becker) Have you checked, and are there 
any colored cards for which white cards have not been 
substituted, in the cards which you have in your possession? 
A. There are quite a few colored cards, and they were 
mislaid or lost, due to the fact that a lot of those cards 
were handed out to members of the committee, in order 
for them to get the names and addresses of the people to 
go around and contact them in their homes, to get the white 
cards signed, and we never have collected all the original 
blue membership cards which were handed out. 

Trial Examiner Paradise: Let me ask something. 
109 Mr. Davis: That does not answer the question. 

Trial Examiner Paradise: If I am wrong, correct 
me, Counsel. 

Is the question asked: Are there any colored cards, that 
is, cards like Board’s exhibit No. 4, in the 359 cards which 
have been marked for identification here, the signers of 
which did not also sign white cards? 

Mr. Becker: That is my question. 

The Witness: There are. So far as I remember, there 
might be two. 

Q. (By Mr. Becker) Two? A. I am not positive of that 
figure. 

Q. And in the instance of those two, does that constitute 
duplications in the pack? 

Mr. Davis: You did not understand the answer, Mr. 
Becker. He said there were only two for which they have 
not got a white card. 
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Mr. Becker: Let me ask the witness again. 

Q. (By Mr. Becker) We have colored cards and we have 
white cards, and in Board’s Exhibits numbers 4 and 5, 
we have both colored and white cards. Are there any du¬ 
plications in Board’s exhibits numbers 4 and 5, by reason 
of a colored card carrying the same signature as the substi¬ 
tuted white card t A. Not in the 359 cards. 

110 Trial Examiner Paradise: Just a minute. Do you 
mean that there are not in that batch of both colored 

cards and w'hite cards, cards signed by the same persons? 

The Witness: I am not sure whether there are 359 cards 
or more in there. There may be more than 359 cards there, 
and, in that event, there may be duplications, but if there 
is not, there are no duplications. 

Mr. Davis: If you w T ant me to clarify it not as a matter 
of mathematics— 

Trial Examiner Paradise: Just a minute. I do not want 
to interrupt, but I am confused. 

Do I understand, when you say 359 cards, you mean that 
we have 359 employees w’ho signed cards? 

The Witness: That is right. 

Trial Examiner Paradise: Or do you mean that you have 
e total of 359 cards in that batch? 

The Witness: 359 employees who have signed cards. 
Trial Examiner Paradise: Is it not a fact that some of 
those 359 employees signed both white and colored cards, 
or, in other words, cards like Board’s exhibits numbers 4 
and 5? 

The Witness: That is right. 

Trial Examiner Paradise: And in that case, there may 
be some duplications in the cards wdiich have been submitted 
here. Is that correct? 

111 The Witness: I am not positive, and the reason I 
cannot answer the question positively is because I do 

not know whether there have been more than 359 cards. 
There have been some other cards, such as Board’s Exhibit 
No. 4, signed, and also white cards signed, and there may 
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be duplications there, but of the 359 which I stated, there 
are no duplications. 

• *••*#*#** 

168 Harold E. Fritchman. 

Redirect Examination 

Q. (By Mr. Davis) Mr. Fritchman, Mr. Becker ques¬ 
tioned you with regard to the reason for changing the use 
of the card from one similar to Board’s exhibit No. 4, the 
blue or brown card, to Board’s exhibit No. 5 for identifica¬ 
tion, the white card. 

Now, wall you explain to us the practice used by the union 
in and among plants in your territory with respect to 

169 the use of cards ? A. In the city of Reading alone— 

Mr. Becker: Excuse me. I don’t think we are con¬ 
cerned about the practice. The question is, what happened 
here. And while I explored that, I think we can all agree 
that there is an answer to the question—that is, the witness 
answered it—and the other matter we are not concerned 
with. 

Mr. Davis: The cards are what I am concerned with. 
Those are the authentic signatures. 

Mr. Becker: What? 

Mr. Davis: The cards are what I am concerned with. 
Those are the authentic signatures. 

Trial Examiner Paradise: Counsel makes a point which 
is much more important to me. As I understand it, he is 
now saying that we are not particularly concerned with 
whether or not the cards which we have discussed, and 
which are wage deduction authorization cards, are in the 
form of an express collective bargaining authorization, but 
we are concerned as to whether or not the signatures on the 
cards are authentic. 

Is that correct? 

Mr. Becker: Yes. 

Trial Examiner Paradise: The company raises no issue 
with respect to the cards, or with respect to a particular 
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card, if the signatures are genuine. Is that correct? 
Mr. Becker: Yes, sir. 

Mr. Davis: Then, I will abandon it. 

Trial Examiner Paradise: In other -words, your position, 
Senator, if I understand it correctly, is that by signing a 
wage deduction card, the employee indicated his desire to 
the same extent as though he had signed one of the brown 
or blue cards? Am I mistaken about that? 

Mr. Becker: I am afraid we better understand each other 
on that point. I would not like to yield the point. The white 
card will speak for itself, so far as the card is concerned. 

Trial Examiner Paradise: Then, we will have to let coun¬ 
sel explore it. 

Mr. Becker: I am not interested in what they do in 
Reading or Pittsburgh. 

^ r' Trial Examiner Paradise: I will let him answer the 
( JL- question t(Twhicn vPU objected. The objection is overruled. 
JjX The ^\r^ ness . jn all the plants which have been organ- 

1 ' ized in the Reading district, since the time I have been look- 
ing after organization, which is a period of over two years, 
J every plant which was organized, was organized on the basis 
of those white cards. We have been in the practice of sign- 
akP ing those cards, and in six or seven plants in the city of 

v Reading, the seventh being one which was organized before 

* I came into it— 

J Mr. Becker: May I renew my objection? It will 

take a long time to cover what the witness is talking 
^ ^ about, to go through all these six plants in Reading, and will 

H hJl take time for me to get my cross examination ready. We 
are not interested in what goes on in six out of seven plants 
*^1 :n Reading. 

Trial Examiner Paradise: If you have any contention or 
defense to the effect that the wage deduction authorizations 
do not indicate a desire on the part of the employees for 
the union to represent them, which I understand is your 
contention, then the Board is entitled to prove that it is the 
practice of the union to obtain signatures to cards of that 
type as indicative of the desires of the employees. 
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If that means long cross examination by you, we will just 
have to permit you to do it. 

Mr. Davis: I think the card is very clear on its face, but 
in view of the fact that counsel raised the point, I wanted 
to clarify it. 

Mr. Becker: We can easily get our record in shape here. 
Inasmuch as Board’s exhibits numbers 4 and 5 have been 
offered in evidence, I take the position that the language on 
the cards speaks for itself, and I object to any evidence be¬ 
ing admitted as to what the practice may be in communities 
other than this, or even in this community, as having any 
bearing on the legal effect of what these employees 
signed. 

172 Fifty million Frenchmen may be wrong. 

Mr. Davis: I press my question. 

Trial Examiner Paradise: The objection is overruled. 
Mr. Davis: Read the answer thus far, Mr. Reporter. 

(Partial answer read) 

Trial Examiner Paradise: Complete your answer, Mr. 
Fritchman. 

The Witness: We have used the white cards in signing 
up members, and they have been accepted by all companies, 
without question, as proof that we represented a majority 
of the employees. 

Mr. Becker: Just to get the record very clear on this 
particular point, I am going to ask your indulgence to re¬ 
quest again that this testimony be stricken from the record. 
Trial Examiner Paradise: Motion denied. 

*•*•****•# 

250 Mr. Davis: Now, if your Honor please, I will rest, 
subject to a check of the cards by the management. 
Mr. Becker: You rest your case? 

Mr. Davis: Yes, and whatever evidence may be necessary- 
in connection with the cards, after the check has been made, 
but with that reservation, I rest. 
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Mr. Becker: Mr. Trial Examiner, I now move you, sir, 
orally, and propose to support it by a motion in writing, 
that this complaint be now' dismissed for tw'o reasons: 

First, it does not appear in the testimony that the em¬ 
ployees w’hose names appear on the cards offered in evi¬ 
dence had actually signed the cards on or before December 
16, 1940, notwithstanding any dates that may appear 
thereon. 

It also appears plainly from the testimony that there 
are discrepancies in numerous instances in these cards, and 
that cards have been signed and dated prior to December 
16th, w'hereas from the testimony it appears that persons 
signing the cards were not employees of the plant at all at 
that time, thus rendering it obvious that there is great pos¬ 
sibility of mistake in drawing the inference which it is nec¬ 
essary to draw to support a legal concluson that these 
251 cards have actually been signed on December 16th, 
and w T ere in the possession of the union. 

For further clarification of my motion, I suggest to the 
Trial Examiner that the proper method of proof would 
have been to bring in the clerk who kept these cards on file, 
who might have testified that the cards actually were pro¬ 
duced and came into the custody of the secretary of this 
organization on or before December 16,1940. 

The witness Fritchman having testified that the perform¬ 
ance of his duties brought him to Lebanon for the purpose 
of gathering the cards, after they had been signed, but the 
clerical w’ork of cataloging the cards rested writh a secretary 
in a Reading office, who would have been the best witness 
to establish not only these cards had actually been produced 
and filed, but that this occurred on or before December 16th. 

Secondly, for the reason that it does not appear from the 
testimony in this case that there was any bad faith in the 
negotiations or bargaining conferences between SWOC and 
Respondent. 

The witness Fritchman, with some qualifications, admits, 
however, that negotations were postponed by agreement of 
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the parties to the week following the last week of the year, 
viz, January 6th, and that at that meeting, or at the meeting 
on January 10th, while there was discussion as to the length 
of the intervals between meetings, that nevertheless, 

252 Friday, January 24th, was mentioned as the date of 
a subsequent meeting, and so understood by respon¬ 
dent. 

And that notwithstanding this arrangement, the Board’s 
witness Fritchman, together with his associate and superior, 
Medrick, in telephone conversation on January 13th and 
14th, advised respondent that February 1st was the deadline 
for the negotiations. 

Trial Examiner Paradise: Excuse me, Senator. 

Mr. Becker: Yes. 

Trial Examiner Paradise: I do not think it serves any 
purpose to recite the testimony. If you wish to argue your 
motion, I would be glad to hear you, but I do not think we 
should encumber the record with the argument. 

Mr. Becker: Let me bring it to a nice conclusion, please. 

Trial Examiner Paradise: Yes, sir. 

Mr. Becker: Read my statement thus far, Mr. Reporter. 

(Statement read) 

Mr. Becker: Notwithstanding which, on that same day, 
a charge was filed. 

Trial Examiner Paradise: Before I rule on the motion, 
I should like to call the attention of counsel to the fact that 
the membership cards have not been marked in evidence, 
and neither have Board’s exhibits numbers 4 and 5 been 
received in evidence, according to my records. 

253 Mr. Davis: I rested subject to the check and ruling 
of the Trial Examiner on the admission of the cards. 

Trial Examiner Paradise: That being the case, I will 
reserve decision on the motion to dismiss, gentlemen. 

I indicated yesterday that I should like to have here the 
lists kept in the union office of the cards which were brought 
in, if they are available, and I commend to the attention of 
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counsel the argument made by the attorney for the respon¬ 
dent as to the dates when any of the cards were signed. 

Mr. Davis: Mr. Fritchman is going down to Reading as 
soon as he can get enough time to go down and come back, 
and he will bring back the entire file of the union in that 
matter. 

Trial Examiner Paradise: Very well. 

Mr. Davis: I think that his testimony is sufficient. I 
think he had the cards available, and placed them before 
the management for check on January 10th, and he stated 
they had a majority, and the respondent did not avail them¬ 
selves of it, and the testimony is that they had 335 cards, 
and I think that that is sufficient. 

Trial Examiner Paradise: But there is nothing to show 
that the cards produced here are the cards offered to the 
respondent at that time. 

Mr. Davis: Mr. Fritchman testified. The only hiatus 
may be this: 

254 Between Mr. House and myself and the production 
of them here. 

Trial Examiner Paradise: At any rate, I am merely mak¬ 
ing the suggestion. I might say that unless the Board does 
bring in the lists, I would be inclined to require that they 
be produced. 

Mr. Davis: They will be here. Whenever Mr. Fritchman 
goes down, he will bring them up. I may have Mr. Fritch¬ 
man call up and have somebody bring them up. 

Trial Examiner Paradise: I will reserve ruling on the 
motion to dismiss, certainly pending the completion of the 
Board’s case. 

402 Mr. Davis: The company having checked the sig¬ 
natures on the membership cards of the union, simi¬ 
lar to Board’s exhibit No. 5 for identification, and having 
found that they are the signatures of employees whose 
names appear, I will offer in evidence the membership cards 
of the union that were so checked. 
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Trial Examiner Paradise: How many are there 

403 in number, Counsel? 

Mr. Davis: Mr. Phillips tells me 337. 

Trial Examiner Paradise: Is respondent in accord with 
the statement made by Board’s attorney regarding the 
cards ? 

Mr. Becker: I prefer to make my own statement. 

I am generally in accord with the statement of counsel 
for the Board. We did, over the week-end, check the sig¬ 
natures on these cards against the recognized authentic 
signatures of these employees in possession of respondent. 
We made certain other checks with respect to other cards, 
and reserving at all times my objection to the offer of these 
cards as being improperly in evidence at the present time, 
and not sufficiently proven for the purpose for which they 
are to become competent. 

I will say that in no instance of the 337 cards, and in 
no instance of the cards which were laid aside for one rea¬ 
son or another, did we find any lack of authenticity so far 
as the signature was concerned. 

Trial Examiner Paradise: Very well. 

Mr. Davis: May we have the further statement that these 
337 cards are all dated prior to January 14, 1941, and 
those that were dated after that date we have extracted and 
put in a separate pile? 

Mr. Becker: I will admit that in most, if not all of the 
instances of the 337, the card carries the pencil insert 

404 of what purports to be a date. 

Mr. Davis: I mean the date on the card. I will 
bow to your point, Senator. The date on the card is on or 
before January 14,1941. 

Mr. Becker: There are no cards in Board’s exhibit— 

Mr. Davis: I am going to offer them as No. 5, lettered 
down the alphabet A, A A, and so forth. 

Mr. Becker: In this Board’s exhibit which bears a date 
later than January 14th, or which bears what purports to 
be a date later than January 14th. 



118 


Trial Examiner Paradise: The objection of respondent 
to the admission of the cards is overruled, and the cards 
will be admitted in evidence, and 1 will instruct the reporter 
to mark them seriatim, 5A-1 through 5A-337. 

(Thereupon, the cards above referred to were marked as 
Board’s Exhibits Nos. 5A-1 to 5A-337, inclusive, and were 
received in evidence) 

Trial Examiner Paradise: Is it further stipulated that 
the signers of those cards appear on the company payrolls 
which have been received in evidence here? 

Mr. Davis: Board’s exhibit No. 10. 

Mr. Becker: The 337, yes, sir. 

Trial Examiner Paradise: All right. 

Mr. Becker: May I say to the Trial Examiner, that I 
urged then what I expected would be a coming objec- 
405 tion to the admission of these cards, and the Trial 
Examiner treated it as an objection, and there being 
some doubt about that, I want to be plainly on the record 
as having objected to the admission of these cards, and ask 
specifically for an exception in addition to the automatic 
exception to which I know that I am entitled. 

Trial Examiner Paradise: Very well. 

• ••••*•••* 

433 Mr. Becker: I wish now to renew the motions 
which I made at the conclusion of the Board’s case, 

that the complaint be dismissed, for the reasons then 
stated. 

434 Trial Examiner Paradise: Decision is reserved. 
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EXHIBITS. 

511 National Labor Relations Board’s Exhibit 4A-1. 

Name, Ernest R. Achenback. Ledger No. 

Address, 358 Prune St. LEB 

Street or Rural Route City State 

STEEL WORKERS ORGANIZING COMMITTEE 
Lodge No. 

I hereby request and accept membership in the Amalga¬ 
mated Association of Iron, Steel & Tin Workers of North 
America, through the STEEL WORKERS ORGANIZING 
COMMITTEE, and of my own free will hereby authorize 
the Steel Workers Organizing Committee, its agents or 
representatives, to act for me as a collective bargaining 
agency in all matters pertaining to rates of pay, wages, 
hours of employment, or other conditions of employment. 

Date, 7/19/40. Ernest R. Achenback. 

Address, 358 Prune St- 
Employed by: 

Comany, Lebanon Steel Fdry. 

Social Security No. 175-05-7257. 

Plant.Department, Core 

Address. 

Initiation fee $.Paid. 

Please Use Typewriter or Print Plainly Form 100 

Note: National Labor Relations Board’s Exhibits 4A-2 
to 4A-73 inclusive, are identical with Board’s Exhibit 4A-1, 
except the dates and the names of the signatories. 

716 National Labor Relation Board’s Exhibit 5A-1. 

WAGE DEDUCTION AUTHORITY 

No. 1106 Dated 11-13 

To the Paymaster of 
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I hereby authorize you to deduce from my wages one dol¬ 
lar ($1.00) per calendar month, beginning with the month 

of.. 19_, provided I have worked a total 

of five (5) days or more during the calendar month. 

This payment to be sent to the Secretary-Treasurer of 
S.W.O.C., David J. McDonald, 1500 Commonwealth Build¬ 
ing, Pittsburgh, Pa. 

This authority to be effective during the life of the agree¬ 
ment. This authority will automatically be cancelled if, 
as and when the labor and working agreement between your 
Company and the S.W.O.C. terminates. 

Charles Achenback 510 N. Lincoln Ave. 

(Signature) (Address) 

Note: National Labor Relations Board’s Exhibits 5A-2 
to 5A-337 inclusive, are identical with Board’s Exhibits 
5A-1, except the dates and the names of the signatories. 

a Endorsed: United States Court of Appeals for the 

District of Columbia Filed Jul 29 1941 Joseph \V. 
Stewart, Clerk 

United States Court of Appeals 
For the District of Columbia 
No. 7990 

Lebanon Steel Foundry, (a Pennsylvania Corporation), 

Petitioner , 

v. 

National Labor Relations Board, Respondent. 

Petition to Review and Set Aside Order of the National 

Labor Relations Board. 

And now comes your Petitioner, Lebanon Steel Foundry, 
and respectfully shows to the Court: 

1. Petitioner is a corporation organized and existing un¬ 
der the laws of the State of Pennsylvania, and has its prin¬ 
cipal office and place of business in the City of Lebanon, 
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Pennsylvania; and that it is and was at all times herein 
material engaged in the manufacture, sale, and distribution 
of stainless, special alloy, carbon and other electric steel 
castings. 

2. Under authority of Section 10 (f) of the National La¬ 
bor Relations Act, (hereinafter called the Act), and Title 
29, U. S. C. A., Sec. 164 (f), the United States Court of 
Appeals for the District of Columbia has jurisdiction of the 
parties and subject matter herein involved and to give the 
relief prayed for in this petition. 

3. On January 14th, 1941, Steel Workers Organizing 
Committee, affiliated with the C. I. 0., (hereinafter called 
the Union), filed a charge with the Regional Director of the 

Fourth Region of the National Labor Relations 
b Board, charging the petitioner herein with unfair 
labor practices in violation of the aforesaid Act. 
These charges were filed pursuant to Section 10 (b) of the 
Act (29 U. S. C. A., Sec. 151 et seq.). 

4. On February 1, 1941, the National Labor Relations 
Board (hereinafter called the Board), by its aforesaid Re¬ 
gional Director of the Fourth Region, issued its complaint 
against Lebanon Steel Foundry, your petitioner, alleging 
that it had engaged and was engaging in unfair labor prac¬ 
tices affecting commerce within the meaning of Section 
8 (1) and (5) and Section 2 (6) and (7) of the Act and 
caused same to be duly served upon your petitioner. 

5. With respect to the unfair labor practices, the said 
complaint alleged in substance that all production 'and 
maintenance employees, including the shipping department 
and truck drivers, but excluding supervisory employees, 
office, and clerical employees, in the Lebanon plant of your 
petitioner constituted an appropriate bargaining unit; that, 
since on or about December 16, 1940, the Union had been 
the representative for collective bargaining purposes of 
the employees in that unit; and that on or about December 
16 and December 21, 1940, January 10, 1941, and at other 
times, the Union requested your petitioner to bargain col¬ 
lectively with it as the exclusive representative of these 
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employees, and that your petitioner refused and still re¬ 
fused to do so. 

c 6. On February 10,1941, your petitioner caused its 

answer, dated February 8, 1941, to be duly served 
and filed in which it denied that it had engaged or was en¬ 
gaging in unfair labor practices; and in said answer denied 
the material allegations of the complaint except those re¬ 
lating to its business operations. 

7. Pursuant to notice a hearing was held at Lebanon, 
Pennsylvania, upon the aforesaid pleadings, on February 
13,14, 15, and 17,1941, before James C. Paradise, the Trial 
Examiner, duly designated by the Chief Trial Examiner, 
on all of which dates the parties of this petition were duly 
represented. 

8. The said Trial Examiner reserved decision on motions 
to dismiss the complaint made by your petitioner at the 
close of the Board’s case and at the close of the hearing, 
but subsequently denied these motions in his Intermediate 
Report. Rulings on other motions and on objections to the 
admission of evidence were also made by the Trial Exam¬ 
iner during the course of the hearing. 

9. Subsequent to the close of the hearing herein, your 
petitioner proposed to the Regional Director in writing 
that a consent election be conducted by the Board among 
the employees of your petitioner to determine their duly 
designated representative for collective bargaining pur¬ 
poses. The Regional Director was subsequently informed 
by the Union in writing that it would not then consent to 

such an election. On March 10,1941, the respondent 
d filed with the Trial Examiner a motion that its writ¬ 
ten proposal and the Union’s written refusal to agree 
thereto be made a part of the record. In his Intermediate 
Report the Trial Examiner denied the motion, on the ground 
that “the matter sought to be made part of the record is 
irrelevant and immaterial to the issues.” 

10. After your petitioner on March 13, 1941, had filed a 
brief with the Trial Examiner, the latter issued its Inter¬ 
mediate Report dated March 24,1941, copies of which were 
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duly served on your petitioner and the Union. The Trial 
Examiner in his Intermediate Report found that your peti¬ 
tioner had engaged in and was engaging in unfair labor 
practices affecting commerce, within the meaning of Sec¬ 
tion 8 (1) and (5) and Section 2 (6) and (7) of the Act. 
He reoommended that your petitioner cease and desist 
therefrom, and that it take certain affirmative action de¬ 
signed to effectuate the policies of the Act. 

11. On May 1 and May 19, 1941, respectively, under Ar¬ 
ticle II, Section 33 of the Rules and Regulations signed by 
the Board on July 11, 1939, pursuant to extensions of time 
granted at your petitioner’s request, exceptions were duly 
filed by your petitioner to the Intermediate Report of the 
Trial Examiner. 

12. Thereafter, pursuant to notice duly served upon the 
parties, oral argument was had before the Board at Wash¬ 
ington, D. C., on May 22,1941. Your petitioner was repre¬ 
sented by counsel at said argument, but the Union did not 

appear. 

e 13. On July 10, 1941, the Board made its decision 

and order and assigned to the case number C-1843 
in which it reviewed the Statement of the Case, made find¬ 
ings of fact, conclusions of law (which are more fully dis¬ 
cussed hereinafter), and upon such findings of fact and 
conclusions of law, pursuant to Section 10 (c) of the Act 
ordered your petitioner and its officers, agents, successors, 
and assigns to: 

Cease and desist from: 

(a) Refusing to bargain collectively with Steel Workers 
Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of all production and maintenance 
employees in your petitioner’s plant, including the shipping 
department and truck drivers, but excluding supervisory 
employees, office and clerical employees, and laboratory 
assistants; 

(b) Engaging in any like or related acts or conduct inter¬ 
fering with, restraining, or coercing its employees in the 
exercise of the rights to self-organization, to form, join, or 
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assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in 
concerted activities for the purpose of collective bargain¬ 
ing or other mutual aid or protection, as guaranteed in 
Section 7 of the Act. 

Take the following affirmative action, which the Board 
found would effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Steel Work¬ 
ers Organizing Committee, affiliated with the C. I. 0., 

f as the exclusive representative of all production and 
maintenance employees in your petitioner’s plant, in¬ 
cluding the shipping department and truck drivers, but 
excluding supervisory employees, office and clerical em¬ 
ployees, and laboratory assistants, with respect to rates of 
pay, wages, hours of employment, and other conditions of 
employment, and, if an understanding was reached on any 
such matters to embody such understanding in a signed, 
written agreement with the Union if requested to do so by 
the Union; 

(b) Post immediately in conspicuous places throughout 
its plant at Lebanon, Pennsylvania, and maintain for a 
period of at least sixty (60) consecutive days from the date 
of posting, notices to its employees stating: (1) that your 
petitioner would not engage in the conduct from which it 
was ordered to cease and desist in paragraph 1 (a) and (b) 
of the Order; and (2) that your petitioner would take the 
affirmative action set forth in paragraph 2 (a) of the Order; 

(c) Notify the Regional Director for the Fourth Region 
in writing, within ten (10) days from the date of the Order, 
what steps had been taken to comply therewith. 

14. The aforesaid decision and order of the Board, dated 
July 10, 1941, are erroneous in fact and not sufficient in 
law and ought to be reviewed by this Honorable Court and 
set aside for the following reasons: 

(A) In that the Board affirmed the Trial Examiner’s 
denial of your petitioner’s motions to dismiss the complaint 
at the close of the Board’s case and at the conclusion of the 
entire case. 
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g (B) In that the Board affirmed the rulings of the 

Trial Examiner on motions and objections to the ad¬ 
mission of evidence, made by your petitioner, decided 
against it. 

(C) In that the Board affirmed the ruling of the Trial 
Examiner, in his Intermediate Report, denying your peti¬ 
tioner’s motion that its written proposal that a consent 
election be conducted by the Board, and the Union’s writ¬ 
ten refusal thereto, (as set forth in Paragraph 9 above) 
be made a part of the record. 

(D) In that the Board found that the evidence supports 
the following findings of fact: 

(1) That the Union represented a majority of your peti¬ 
tioners employees in the appropriate unit. 

(2) That the execution by an employee of a check-off au¬ 
thorization upon condition that a collective bargaining 
agreement be entered into between the Union and your 
petitioner constituted a designation by the employee that 
the Union represent him in collective bargaining. 

(3) That the aforesaid check-off cards signify Union 
membership and designation of the Union as’ a bargaining 
representative. 

(4) That the membership lists prepared by the Union’s 
agent correctly reflect the number of your petitioner’s em¬ 
ployees who had designated the Union as their bargaining 

representative. 

h (5) That the Union had by January 10, 1941, in¬ 

creased the number of employees whom it was au¬ 
thorized to represent for collective bargaining purposes to 
328 out of a total of 608 in the appropriate unit. 

(6) That on December 16,1940, and at all material times 
thereafter, the Union was the duly designated representa¬ 
tive of a majority of your petitioner’s employees in the 
appropriate unit, and that pursuant to Section 9 (a) of 
the Act, it was and is the exclusive representative of all the 
employees in such unit for the purpose of collective bar¬ 
gaining with respect to rate of pay, wages, hours of em¬ 
ployment, and other conditions of employment. 
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(7) That your petitioner refused to determine whether 
the Union represented a majority of the employees. 

(8) That your petitioner did not intend to bargain col¬ 
lectively solely with the Union, even though the Union did 
in fact represent a majority of the employees. 

(9) That your petitioner’s plant manager, Phillips, in¬ 
formed the Union that your petitioner intended to recog¬ 
nize the “Independent Group” as sole collective bargaining 
agent until the definite status of each group (Union and 
Independent) was established. 

(10) That the aforesaid Phillips did not at a conference, 
held on January 20, 1941, with the Board’s Field Examiner 
respecting the execution of a consent election agreement, 

state that your petitioner would obey the law. 
i (11) That your petitioner’s refusal to commit it¬ 

self in response to an enquiry directed to it by the 
Field Examiner in a letter dated January 25, 1941, estab¬ 
lishes its determination to make no declaration indicating 
its willingness in fact to comply with the law. 

(12) That there was no evidence that your petitioner had 
reason to believe that the independent group had been 
designated as their bargaining agent by a majority of the 
employees. 

(13) That on December 16, 1940, at all times thereafter, 
and specifically on December 21, 1940, and on January 10, 
January 13, and January 23, 1941, your petitioner refused 
to bargain collectively with the Union as the exclusive repre¬ 
sentative of its employees in an appropriate unit, and that 
it thereby interfered with, restrained, and coerced its em¬ 
ployees in the exercise of the rights guaranteed in Section 7 
of the Act. 

(14) That your petitioner has been guilty of unfair 
labor practices. 

(15) That the activities of your petitioner set forth in 
Section III of the Findings of Fact of the Trial Examiner 
occurring in connection with the operations of your peti¬ 
tioner described in Section I of the same have a close, in¬ 
timate, and substantial relation to trade, traffic, and com- 


127 


merce among the several States and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 

j 15. Upon the basis of the above findings of fact 

and upon the entire record in the case the Board 
made the following conclusions of law: 

“1. Steel Workers Organizing Committee, affiliated with 
the C. I. 0., is a labor organization, within the meaning of 
Section 2 (5) of the Act. 

“2. All production and maintenance employees in respon¬ 
dent’s plant, including the shipping department and truck 
driver, but excluding supervisory employees, office and 
clerical employees, and laboratory assistants, at all times 
material herein constituted, and they now constitute a unit 
appropriate for the purposes of collective bargaining, with¬ 
in the meaning of Section 9 (b) of the Act. 

“3. Steel Workers Organizing Committee, affiliated with 
the C. I. 0., was on December 16, 1940, and at all material 
times thereafter the exclusive representative for the pur¬ 
pose of collective bargaining of all the employees in the ap¬ 
propriate unit, within the meaning of Section 9 (a) of the 
Act. 

“4. By refusing on December 16, 1940, and at all times 
thereafter, to bargain collectively with Steel Workers Or¬ 
ganizing Committee, affiliated with the C. I. 0., as the ex¬ 
clusive representative of all the employees in the appro¬ 
priate unit, respondent has engaged in and is engaging in 
unfair labor practices, within the meaning of Section 8 (5) 
of the Act. 

“5. By interfering with, restraining, and coercing its em¬ 
ployees in the exercise of the rights guaranteed in 
k Section 7 of the Act, respondent has engaged in and 
is engaging in unfair labor practices, within the 
meaning of Section 8 (1) of the Act. 

“6. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Section 
2 (6) and (7) of the Act.” 



128 


Wherefore, the decision of the Board and the order of 
the Board of July 10,1941, are erroneous and without basis 
in law and fact and said complaint ought to be dismissed, 
and your petitioner prays that said Board be required to 
certify and file in this Court a transcript of the record of 
the proceeding before it, together with all original exhibits 
introduced into evidence by all parties to the proceeding 
and that upon the filing of such transcript and exhibits this 
Court shall proceed forthwith as provided by law to review 
such decision and order and set aside the same. 

LEBANON STEEL FOUNDRY, 
by 

H. P. McFADDEN 
112 East Third Street 
Bethlehem, Pennsylvania 

BECKER & EHRGOOD 

by 

CLARENCE D. BECKER 
815 Cumberland Street 
Lebanon, Pennsylvania 

Attorneys for Petitioner 

Lebanon, Pennsylvania 
July 19,1941. 

1 State of Pennsylvania 
County of Lebanon ss: 

W. H. Worrilow, being first duly sworn according to law, 
upon oath deposes and says: 

I am a citizen of the United States over twenty-one years 
of age and a resident of Lebanon, in the Commonwealth of 
Pennsylvania. I am the President of Lebanon Steel Foun¬ 
dry, the petitioner named in the foregoing petition. 

I have read, and know the contents of, the foregoing peti¬ 
tion for a review of, and to set aside, an order of the Na¬ 
tional Labor Relations Board. The allegations of said peti- 
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tion are true and correct to the best of my knowledge and 
belief. 

W. H. WORRILOW 

Sworn to before me this 19th day of July, 1941. 

KATHERINE K. BUCHER 
(Seal) Notary Public 

My Commission expires January 18, 1943. 

m State of Pennsylvania 
County of Lebanon ss: 

Charles M. Brooks, being first duly sworn according to 
law, upon oath deposes and says: 

I am a citizen of the United States over twenty-one 
years of age and a resident of Lebanon, in the Common¬ 
wealth of Pennsylvania. I am Secretary of Lebanon Steel 
Foundry, petitioner named in the foregoing petition. 

I have read, and know the contents of, the foregoing peti¬ 
tion for a review of, and to set aside, an order of the Na¬ 
tional Labor Relations Board. The allegations of said 
petition are true and correct to the best of my knowledge 
and belief. 

CHARLES M BROOKS 

Sworn to before me this 19th day of July, 1941. 

KATHERINE K. BUCHER 
(Seal) Notary Public 

My Commission Expires January 18th, 1943 
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n Endorsed: United States Court of Appeals for the 
District of Columbia Filed Sep-5 1941 Joseph W. 
Stewart, Clerk 

United States Court of Appeals for the District of Columbia 

No. 7990 

Lebanon Steel Foundry (a Pennsylvania Corporation,) 

Petitioner , 
v. 

National Labor Relations Board, Respondent. 

On Petition to Review and Set Aside an Order of the 
National Labor Relations Board 

Answer of National Labor Relations Board to Petition to 
Review and Set Aside an Order of the National Labor 
Relations Board and Request for Enforcement of the 
Said Order 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia: 

Comes now the National Labor Relations Board, and. 
pursuant to the National Labor Relations Act (49 Stat. 449. 
U. S. C. Supp. V, Title 20, Sec. 151 et seq.), files this Answer 
to the Petition to Review and Set Aside an Order of the 
National Labor Relations Board and this request for en¬ 
forcement of the said Order heretofore issued against pe¬ 
titioner. 

1. The Board admits the allegations contained in para¬ 
graphs 1 to 4 inclusive, and 7 of the Petition to Review. 

2. Answering the allegations contained in paragraphs 5. 
6, and 8 to 13 inclusive, and 15, the Board admits due ser¬ 
vice and filing of the petitioner’s Answer as alleged in par¬ 
agraph 6, and prays reference to the certified transcript 
of the entire record of the proceedings before the Board, 
filed herein, for a full and exact statement of the pleadings, 
evidence, rulings of the Trial Examiner, Intermediate Re- 
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port and exceptions thereto, findings of fact, conclu- 
o sions of law and order of the Board, and all other 
proceedings had in said matter before the Board. 

3. The Board denies each and every allegation of error 
contained in paragraph 14. Further answering, the Board 
avers that the proceedings had before it, the findings of 
fact, conclusions of law, and order, were and are in all re¬ 
spects valid and proper under the National Labor Relations 
Act and the Constitution of the United States. 

Wherefore, having answered each and every allegation 
contained in the Petition to Review, the Board prays this 
Honorable Court that said Petition be denied. 

Further Answering, the Board, pursuant to Section 10 (e) 
(f) of the National Labor Relations Act respectfully re¬ 
quests this Honorable Court for the enforcement of the 
Order issued by the Board in a proceeding instituted by and 
against petitioner, Lebanon Steel Foundry, a Pennsylvania 
corporation, said proceedings being designated on the rec¬ 
ords of the Board as Case No. C-1843, the title thereof being 
“In the Matter of Lebanon Steel Foundry and Steel Work¬ 
ers Organizing Committee, affiliated with C. I. 0.” 

In support of this request for the enforcement of its said 
Order the Board respectfully shows as follows: 

A. This Court has jurisdiction of the Petition to Review 
herein, and of this request for enforcement by virtue of Sec¬ 
tion 10 (e) and (f) of the National Labor Relations Act. 

B. Upon proceedings had in said matter before the 
Board, as more fully shown by the certified transcript of 
the entire record thereof, filed herewith, to which reference 
is hereby made, and including, without limitation, a Com¬ 
plaint, Answer of petitioner, an Intermediate Report, and 
Exceptions filed thereto, the Board on July 10, 1941, duly 
stated its findings of fact and conclusions of law and issued 
an Order directed to petitioner, its officers, agents, success¬ 
ors, and assigns. So much of said Order made thereupon 
as relates to this proceeding is as follows: 
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p Order 

Upon the basis of the above findings of fact and conclu¬ 
sions of law, and pursuant to Section 10 (c) of the National 
Labor Relations Act, the National Labor Relations Board 
hereby orders that Lebanon Steel Foundry, Lebanon, Penn¬ 
sylvania, and its officers, agents, successors, and assigns 
shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with Steel Workers 
Organizing Committee, affiliated with the C. I. 0., as the ex¬ 
clusive representative of all production and maintenance 
employees in the respondent’s plant, including the shipping 
department and truck drivers, but excluding supervisory 
employees, office and clerical employees, and laboratory 
assistants; 

(b) Engaging in any like or related acts or conduct in¬ 
terfering with, restraining, or coercing its employees in the 
exercise of the rights to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in 
concerted activities for the purpose of collective bargaining 
or other mutual aid or protection, as guaranteed in Section 
7 of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with Steel Work¬ 
ers Organizing Committee, affiliated with the C. I. 0., as the 
exclusive representative of all production and maintenance 
employees in the respondent’s plant, including the shipping 
department and truck drivers, but excluding supervisory 
employees, office and clerical employees, and laboratory as¬ 
sistants, with respect to rates of pay, wages, hours of em¬ 
ployment, and other conditions of employment, and, if an 
understanding is reached on any such matters, embody such 
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understanding in a signed, written agreement with the Un¬ 
ion if requested to do so by the Union; 

(b) Post immediately in conspicuous places throughout 
its plant at Lebanon, Pennsylvania, and maintain for a 
period of at least sixty (60) consecutive days from the date 
of posting, notices to its employees stating: (1) that the 
respondent will not engage in the conduct from which it is 
ordered to cease and desist in paragraph 1 (a) and (b) of 
this Order; and (2) that the respondent will take the affirm¬ 
ative action set forth in paragraph 2 (a) of this Order; 

(c) Notify the Regional Director for the Fourth Region 
in writing, within ten (10) days from the date of this Order, 
what steps have been taken to comply therewith. 

C. Thereafter on July 10, 1941, the Decision and Order 
herein were duly served upon petitioner and upon Steel 
Workers Organizing Committee affiliated with the C. I. 0. 
Said Decision and Order is in full force and effect. 

D. Pursuant to Section 10 (e) and (f) of the Na- 
q tional Labor Relations Act, the Board is certifying 
and filing with this Court herewith the transcript of 
the entire proceedings before the Board, including the 
pleadings, testimony, and evidence, findings of fact, conclu¬ 
sions of law, and order of the Board. 

Wherefore, the Board respectfully prays this Honorable 
Court that it cause notice of the filing of this Answer and 
Request for Enforcement and of the filing of the transcript 
to be served upon petitioner and that this Court take juris¬ 
diction of the proceedings and of the questions determined 
therein, and make and enter upon the pleadings, testimony 
and evidence, and proceedings set forth in the transcript 
and upon so much of the order made thereon as relates to 
the proceedings set forth in paragraph B hereof, a decree 
denying the Petition to Set Aside the Order of the Board 
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and enforcing said order and requiring petitioner, its offi¬ 
cers, agents, successors, and assigns to comply therewith. 

NATIONAL LABOR RELATIONS BOARD 

/s/ ERNEST A. GROSS 

Assistant General Counsel 


Dated at Washington, D. C., this 3rd day of September 
1941. 


r District of Columbia, ss: 

Ernest A. Gross, being first duly sworn, states that he is 
Assistant General Counsel of the National Labor Relations 
Board, petitioner, herein, and that he is authorized to and 
does make this verification in behalf of said Board; that he 
has read the foregoing petition and has knowledge of the 
contents thereof; and that the statements made therein are 
true to the best of his knowledge, information and belief. 

/s/ ERNEST A. GROSS 

Subscribed and sworn to before me this 3rd day of Sep¬ 
tember 1941. 

/s/ DANIEL T. GHENT, Jr., 
Notary Public , District of Columbia 

My Commission expires August 31, 1944. 
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s In the United States Court of Appeals for the 

District of Columbia 

No. 7990 

Lebanon Steel Foundry, Petitioner, 

v. 

National Labor Relations Board, Respondent. 

Affidavit of Service 
District of Columbia, ss : 

I, Vernon S. Green, being first duly sworn, on oath saith 
that I am one of the employees of the National Labor Rela¬ 
tions Board, in the office of said Board in Washington, 
D. C.; that on the 3rd day of September 1941,1 mailed post¬ 
paid, by registered mail bearing Government frank, a copy 
of the Board’s answer and request for enforcement to the 
following named person, at the following address: 

CLARENCE D. BECKER, Esquire 
Messrs. BECKER & EHRGOOD 
Farmers Trust Building 
Lebanon, Pennsylvania 

/s/ VERNON S. GREEN 

Subscribed and sworn to before me this 4th day of Sep¬ 
tember 1941. 

/s/ DANIEL T. GHENT, Jr., 
(Seal) Notary Public, District of Columbia 

My Commission expires August 31, 1944. 




the District of Columbia 


National Labor Reiations Board, respondent 
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Harold E. Fritchman. a witness called by and on 
behalf of the National Labor Relations Board, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

* * # 

Trial Examiner Paradise. In this case. Mr. Witness, 
we arc interested in your relations with the company, 
because the only thing involved is the charge that the 
company refused to bargain with you, when required 
to do so by law. 

The Witness. We called a mass meeting for the pui- 
pose of electing a negotiating committee to contact the 
company for the purpose of negotiating a collective bar¬ 
gaining agreement. 

Trial Examiner Paradise. Fix the time, please. 

The Witness. The mass meeting was called for Sun- 
da}', December loth, and at that meeting we elected a 
negotiating committee, and Leo Moyer was designated 
as chairman of that committee, and instructed to select 
to other members of the committee, and present the 
contract to the company on the following day. December 
16 th. 

By Mr. Davis: 

Q. Do you know whether or not the committee did 
present a contract, or proposed contract, to the com¬ 
pany?—A. I asked the committee to meet with me Mon¬ 
day night of the 16 th, after they had presented the con¬ 
tract to the company, and on that night they did, and 

they reported to me that they had presented- 

* * * 

Trial Examiner Paradise. Go ahead. 

The Witness. The committee stated that they had 
presented the contract to Mr. Phillips, and told Mr. 
Phillips that they represented a majority of the em¬ 
ployees, and were designated at the mass meeting, held 
the previous day, to present the contract to the com¬ 
pany. and asked the company for a date on which the 
company could meet with the committee. And Mr. 
Phillips told them that he was not prepared to give 
them a date; that it might take days, might take weeks, 
and it might take months. 

♦ * * 


( 1 ) 
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The Witness. So. the following clay I called Mr. Quinn 
on the telephone, and I asked him whether it would be 
possible tor him to meet me for a few minutes. 

Trial Examiner Paradise. Who is Mr. Quinn? 

The Witness. I believe he is treasurer of the company. 
Mr. Davis. Now. do you know his full name?' Is it 
T. S. Quinn. Mr. Fritchman? 

The Witness. Yes. sir. 

Trial Examiner Paradise. Go ahead. 

The Witness. He pleaded being very busy, and asked 
me if the following dav would be all right, and I said it was, 

[47] and I made arrangements to meet him in his office the 
following day at ten o'clock in the morning. I believe. 

Trial Examiner Paradise. What date? 

The Witness. January 17th. 

Trial Examiner Paradise. You called him then? 

The Witness. On December 17th. that is. 

Trial Examiner Paradise. And you said that the date 
of the meeting was December 18th? 

The Witness. December 18th. I asked to meet him 
in his office at ten o'clock on December 18th. 

Trial Examiner Paradise. All right. 

The Witness. I met with Mr. Quinn and told him my 
purpose in contacting him. and Mr. Quinn said.- 

Trial Examiner Paradise. You said you told him your 
purpose. What did you say? 

The Witness. I told him that the committee had pre¬ 
sented Mr. Phillips with a contract, and had not received 
any satisfactory answers as to when the company could 
meet with the committee, and that the reason I wanted to 
contact Mr. Quinn was to see if we could not arrange to 
set a date for such a meeting. 

Trial Examiner Paradise. Very well. 

The Witness. Mr. Quinn said: “I assure you there 
will be no stalling or delaying on this matter, and you 

[48] can go right ahead with it”; and he suggested the fol¬ 
lowing Friday as a meeting date. 

Trial Examiner Paradise. What date would that be? 

The Witness. December 20th. 

Trial Examiner Paradise. All right. 

The Witness. I said it was satisfactory with me. but 
for the benefit of the company it might be better to hold 
it on Saturday morning, December 21st, and that no em- 
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ployees would then have their work interrupted, and Mr. 

Quinn agreed to that. 

By Mr. Davis : 

Q. Did you have any meeting on December 21st. as 
arranged with Mr. Quinn?—A. We did. 

Q. Will you tell us where the meeting took place and 
who was present?—A. The meeting took place in Mr. 

Phillips’ office, and present for the company were Mr. 

Phillips, Mr. Stanley, and Mr. Gainber. 

Mr. Davis. Do you know the full names of those 
gentlemen? 

Mr. Becker. Henry D. Phillips, Frank J. Stanley, and 
Peter S. Gamber. 

By Mr. Davis : 

Q. Did the management explain what position those 
men had in the company?—A. No; they didn’t. The 
committee that was along knew their position, and I guess 
the management thought there was no necessity for ex- £ 49 ] 
plaining it. 

Q. Do you know what position Mr. Gamber and Mr. 

Stanley have with the company?—A. I knew that Mr. 

Phillips was plant manager, and I knew that Mr. Gamber 
was a personnel man, and just exactly what Mr. Stanley's 
position was, I didn’t know, but I have heard his name 
mentioned at meetings. I knew he was a company 
official. 

Q. Do you know now?—A. I understand now that Mr. 

Stanley is general foreman of the plant. 

Mr. Becker. There is no dispute about it, if you want 
a statement on the record. 

Mr. Davis. Yes; general superintendent. 

* # * 

Now, I believe the question is, will you state what hap- [50] 
pence! at that meeting on December 21st? 

The Witness. I explained the functions of the union, 
the purpose of the union, and stated to Mr. Phillips that 
the union represented a majority of the men. and was pre¬ 
pared at any time to present proof; prepared at any time 
that the company wished proof of majority, that we were 
prepared to present proof of it. 

* * * 
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[51] By Mr. Davis: 

Q. Now. you have testified as to who was present there 
on behalf of the company. Will you tell us who was there 
on behalf of the union?—A. Representing the national 
organization of the union was Anthony Lynch and myself. 

Trial Examiner Paradise. Who is Anthony Lynch? 

The Witness. He is a district representative, the same 
title that I have. 

Trial Examiner Paradise. Is that all? 

The Witness. And a negotiating committee. I don’t 
know whether I could recall all the names of the men on 
that committee. There was Mister-- 

Mr. Becker. Do you recall how many? 

The Witness. I think there were nine or ten. 

* * * 

Trial Examiner Paradise. All right. Now. let us go 
back to the other question. 

You say you started by explaining the purpose of the 
union, and you told Mr. Phillips that the union repre¬ 
sented a majority, and that if majority were questioned. 

[52] you were prepared to submit proof thereof. Is that what 
was said? 

The Witness. That is correct. 

Trial Examiner Paradise. Proceed, please. 

The Witness. Mr. Phillips did not question our ma¬ 
jority. and I requested that we read the various sections 
of the contract, and if there were any comments or objec¬ 
tions. that we would pause at the end of each particular 
clause in the contract to discuss that part of the contract. 

The company agreed to listen to a reading of the con¬ 
tract. and I read it section by section. At the end of each 
particular section. I would ask the company whether they 
had any objections or comments on that particular section. 
And. in substance, the company said on all sections that 
they were not prepared to give us a definite answer, and 
that they would have to give that more consideration. 
And on several sections, they said that the future of the 
section would depend upon the future of the contract as a 
whole. 

♦ * # 
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By Mr. Davis: [543 

Q. What else was said at the meeting, in addition to 
what you have already testified to?—A. After the con¬ 
tract was read, we asked the company when they were 
prepared to meet us again, and Mr. Phillips said he was 
not prepared to give us any date. 

We continued pressing for the establishment of such a 
date, and Mr. Phillips pleaded that the company was very 
busy, due to it being the end of the month and the end of 
the year, and the holidays coming in there. And we 
stated that we were also very busy, but that we thought 
that this was a very important matter, and that we would 
find time to meet at any time it was convenient for the 
company. 

After some discussion, it was agreed by both parties 
that we would delay future conferences until after the 
holidays, and Mr. Phillips asked me to come in to the com¬ 
pany on January 6th, to set a date for the next conference. 

Q. Let me ask you a question there. Did you agree 
on a date at that particular meeting, on December 21st, [55] 

or did you have any further contact in between with man¬ 
agement?—A. I did. Mr. Phillips asked me to come in 
and see him on Monday, December 23rd, and that he 
would give me a definite date—he didn’t say that he 
would give me a definite date, but that he would discuss 
a future date for a meeting. So, on Monday, December 
23rd. I contacted Mr. Phillips, and he told me that they 
were very busy, and that he could not give me a definite 
date at that time, and he asked me to come back and see 
him on January 6th. I protested about that being pretty 
far off, and 1 asked if it would not be possible to meet be¬ 
fore, and Mr. Phillips said that he didn’t believe it would 
be possible for him to set a date before that time. So 
that I went back on January 6th- 

Trial Examiner Paradise. Let me interrupt you there. 

I don’t quite understand your testimony. Do I under¬ 
stand that at the meeting on December 21st, there was no 
arrangement made at all for a further meeting? 

The Witness. That is right. 

Trial Examiner Paradise. In other words, you discussed 
the possibility of getting together at a future date, but no 
conclusion at all was reached? 

The Witness. No conclusion was reached. 

Trial Examiner Paradise. How did you happen to talk [56] 
with Mr. Phillips on the 23rd? 
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The Witness. He asked me to meet him in his office 
on Monday, and he would see whether he could arrange 
to set a date. 

Trial Examiner Paradise. I see. All right. 

The Witness. When I met him on Monday, he still was 
not prepared to arrange such a date, and he asked me to 
come back on January 6th, and at that time he would give 
me a date. 

By Mr. Davis: 

Q. Tell us everything that was said on December 23rd, 
when Mr. Phillips suggested that you come back on Jan¬ 
uary 6, 1941.—A. I protested about that being quite a 
ways off, and Mr. Phillips insisted that there was nothing 
he could do about it, and I didn’t press him any further 
than that, and finally agreed that I would come back, as 
he requested, on January 6th, to get a date at that time. 

Q. Did you contact Mr. Phillips again on January 6, 
1941?—A. I did. 

Q. Tell us where you contacted him.—A. I guess you 
might call it in the lobby of the company office. 

Q. Did you go to the plant to see him on January 6th?— 
A. I did. 

[57] Q- All right. Now, tell us what happened on Jan¬ 
uary 6th.—A. On January 6th, Mr. Phillips said that the 
company would meet us on Friday, January 10th, and 
I asked whether it would not be possible to meet before 
that, because we were anxious to get this thing set- 
tied, and some of the men were beginning to feel very 
much put out about this, because they felt that the 
company- 

Mr. Becker. This is objected to. 

By Mr. Davis: 

Q. Is what you are testifying to now what you told 
Mr. Phillips?—A. That is right. 

Q. You told that to Mr. Phillips?—A. Yes, sir. 

Trial Examiner Paradise. Is the objection with¬ 
drawn? 

Mr. Becker. The objection is withdrawn. 

Trial Examiner Paradise. All right. 

The Witness. And that the men were beginning to 
feel as though the company was stalling. Mr. Phillips 
stated that the company could not find time to meet us 
before January 10th, and I accepted that date. 
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By Mr. Davis: 

Q. Did you meet with the company on January 
10th?—A. We did. 

Q. Now, will you tell us where you met, and who [58] 
were present?—A. We met in the company office, and 
Mr. Phillips, Mr. Gamber, and Mr. Stanley being pres¬ 
ent for the company; and myself and subregional direc¬ 
tor George Medrick representing the national office of 
the union; and the committee, as previously stated, with 
probably one or two extra or missing people. I am not 
sure. 

Q. Now, will you tell us what was said at that time?— 

A. When that meeting opened up, Mr. Medrick asked 
Mr. Phillips whether he was duly authorized and had 
the power to negotiate with the Steel Workers Union, 
and Mr. Phillips said, “I believe so.” 

Mr. Medrick said. “All right.” Then, I suggest that 
we try to reach some agreement on this contract; and 
suggested that I read it off section by section. 

Mr. Phillips objected to the reading of the contract 
section by section, saying that he did not think it was 
necessary, because it had already been done at the 
previous meeting. 

So, that it was agreed not to read off the contract sec¬ 
tion by section, but, rather, to pick out certain sections 
on which there might be any questions to be answered. 

Mr. Medrick during the course of the meeting—I for¬ 
get whether it was at that point or after—but during 
the course of the meeting, he took the cards which I had 
in my possession, and after taking the cards, presented 
them, placing them on the table before the management, [59] 
and invited the management, if there was any doubt in 
their mind as to whether or not we represented a ma¬ 
jority, that they could examine those cards, look at the 
signatures, and count them and satisfy themselves as to 
whether or not we did represent a majority of the men; 
and the company again did not question our majority. 

Q. Did any of the representatives of management ex¬ 
amine any of the cards?—A. No; except Mr. Medrick, 
after the company did not question our majority, se¬ 
lected one of the cards from the pile and handed it— 

I do not recall whether it was directly to Mr. Gamber 
or whether he handed it to Mr. Phillips, who then gave 
it to Mr. Gamber—but Mr. Gamber examined the card 
and returned it to Mr. Phillips, who in turn, returned 
it to Mr. Medrick, and it was again put back in the file. 
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We then discussed, or, rather, answered the questions 
which the company had presented on various sections 
of the contract. After we had gone through the con¬ 
tract and answered the questions which the company 
had to ask on the various sections, and explained them, 
we then tried to persuade the company to agree to some 
particular sections, as to whether they were agreeable 
or whether the company had any objections. The com¬ 
pany evaded the questions by saying- 

[60] jVXt. Becker. That is objected to. 

Trial Examiner Paradise. Yes; the statement that “the 
company evaded” is stricken. Go ahead. 

The Witness. The company stated that they were not 
prepared at the time, and they would have to give it more 
consideration, and Mr. Medrick says: 

“Let’s go back to section No. 2 on recognition. Will 
the company recognize the Steel Workers Organizing Com¬ 
mittee as the exclusive bargaining agent for the employees 
of The Lebanon Steel Foundry, as outlined in section 
No. 2?” 

And the company refused to recognize us. 

Mr. Becker. This is objected to. What the company 
stated is the testimony. 

Trial Examiner Paradise. Objection sustained, and the 
statement that the company refused is stricken. 

State what was said in response to Mr. Medrick’s ques¬ 
tion as to whether or not the company would grant recog¬ 
nition, as provided in section 2 of the agreement, and who 
said it, if you can recall. 

The Witness. Mr. Phillips answered the question and 
said that the company was not ready at that time to agree 
to that section. 

* * * 

[61] By Mr. Davis: 

Q. After Mr. Phillips made his statement to you with 
regard to this clause on recognition, was there anything 
said by the union, you, Mr. Medrick, or anybody else?— 

[62] A. Yes; we did, both myself and Mr. Medrick, stated that 
we were very much disappointed that we could not get 
the company to agree to grant us sole collective bargain¬ 
ing rights, in view of the fact that we represented a major¬ 
ity of the men; and that in our opinion, the company 
should give us a definite answer on that particular section; 
and that in all our previous negotiations, we had never 
had any trouble in getting the company to state whether 
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they would or would not grant us certain things which we 
asked for; and that the company evidently was deliber¬ 
ately trying to stall, because they would not give us a 
definite answer. On the things which we asked for, they 
merely said they were not prepared and would have to 
give it more consideration. 

We could not come to any conclusion on anything, 
whether on section 2 or on any other particular section 
of the contract. It was impossible to arrive at any 
conclusions during our meetings with the company. 
And we felt that the company was deliberately stalling. 

Mr. Becker. This is objected to, and we ask that it 
be stricken from the record. 

Trial Examiner Paradise. It will be. unless it is a 
part of the statement which the witness and Mr. Med- 
rick made. 

The Witness. We made the statement. 

Trial Examiner Paradise. All right. 

The Witness. We felt that the company was stalling 
on negotiations, and the men were becoming very impa¬ 
tient, and that it was our duty more or less to keep good 
harmony between the employees and the company dur¬ 
ing times of negotiation, but that it was very hard for us 
to do it, in view of the company’s attitude in refusing 
to meet with us more than once every two or three 
weeks; and when we did meet with the company, we 
could not come to any conclusions and we could not 
report back at our meetings that we had justified having 
these meetings, or that the company had agreed to any¬ 
thing that we had requested of them. 

We explained that an attitude of that kind sometimes 
led to very serious difficulty amongst the men in the 
plant, because they felt that the company was refusing 
them, and that they would have to take other action to 
compel the company to bargain with them. 

Trial Examiner Paradise. What was the response? 

The Witness. Mr. Medrick made that particular re¬ 
mark, that in the event that the company continued its 
policy of not being able to meet with us more often, and 
not being able to give us any definite answers on any 
of the sections, we would have to appeal for outside 
help. 

The next thing which I have in mind came up a little 
later, but the company more or less did not answer the 
things which were our objections, on their not being to 
give us any definite answers, merely stating that it was 


[63] 



10 


[64] new to them and that it would require more time; and 
we told them that they already had had the contract in 
their possession about six weeks, and had not given us a 
definite answer on any one section of the contract. 

We suggested that we should meet more often, and 
that the company should be prepared to give us defi¬ 
nite answers on at least some of the things which we 
presented. 

Mr. Phillips again stated that the company was very 
busy, and we offered—in fact, we suggested that a better 
time would be to meet in the evening at 7: 30, after the 
employees had had a chance to go home and eat and 
wash up and come back refreshed, and Mr. Phillips 
would not agree to that. 

In fact, we offered to meet Mr. Phillips, or any repre¬ 
sentatives of the company, at any particular time that 
was convenient for the company. 

The only thing that we asked was that we should meet 
oftener. We were willing to meet evenings, Saturday, 
or at any time at all. Mr. Phillips again was not pre¬ 
pared to give us any date for a future conference. 

By Mr. Davis: 

Q. Was there any request made by the union, through 
any of its representatives there that a definite date for 
a future meeting be fixed?—A. Well, we made the re¬ 
quest in this manner: That we were willing to meet 
l 65] them that night, the next day, or as soon as possible in 
the future. We were willing to meet at any time. Mr. 
Medrick stated that he was just as busy, or maybe 
busier than Mr. Phillips, but in view of the seriousness 
of the situation, he would find time, and he felt sure 
that any of the committee would give their services at 
any time, regardless of what the time was. to further 
the conferences and to try to make some headway on 
our negotiations. 

Q. What did Mr. Phillips say to that, if anything?— 
A. He said he was not prepared at the time to give us 
another date, and asked me to come back. I will have 
to refer to a date, with your permission. 

Trial Examiner Paradise. You may do so. 

The Witness. (Referring to notes.) On Monday, 
January 13th. He asked me to come back on January 
13th, and he would try to give me a date for our next 
conference. 
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By Mr. Davis: 

Q. Did you go back to see Mr. Phillips on January 
13th. 1941?—A. I did. I met Mr. Phillips again in the 
lobby of the office of the company. 

* * * 

Trial Examiner Paradise. The hearing will come to 
order. 

Read the last question and answer, please, Mr. 
Reporter. 

(Question and answer read.) 

By Mr. Davis: 

Q. On that date, January 13th?—A. That is right. 

Q. What was said at that meeting between you and 
Mr. Phillips?—A. Mr. Phillips said that he had gone 
through the calendar very thoroughly, and that the com¬ 
pany could not find time to meet with us again before 
January 24th. I protested the date, and I said: 

“That is an unusually long time to wait for the next 
meeting.” 

I said: “The men had a mass meeting on the previous 
day”—which was January 12th—“and at that meeting 
the men were quite worked up about the company stall¬ 
ing, and passed a motion setting a deadline at February 
1st, at which time they would take further action if the 
company did not reach an agreement with us by that 
time.” 

Mr. Phillips said that he was very disappointed to 
hear that, and said that it was just impossible for the 
company to meet with us at a future time, and he said 
that he was very displeased with the fact that Mr. Med- 
rick remarked that he would have to call for some outside 
help, referring to the Labor Board, and the defense Com¬ 
mission. I stated: “Well, in view of the fact that the 
company could not meet us any oftener,” that we would 
have to try to do something to speed up the negotiations. 

I mentioned the fact that at a meeting with other 
companies, w r e met several times a week, and we did meet 
in the evenings. 

Mr. Phillips said, after he spent a day in the plant, 
he didn’t think he should be expected to meet nights. 

I said I was not satisfied with the date, and I was sure 
that Mr. Medrick would not be satisfied with it, and I 
advised Mr. Phillips to call up concerning the setting of 
the date for the 24th. 
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Mr. Phillips said he did not think it was his place to 
notify Mr. Medrick, that I should notify Mr. Medrick 
and have Mr. Medrick contact him, and I told Mr. Phil¬ 
lips I would contact Mr. Medrick, and I did, and Mr. 
Medrick called Mr. Phillips in my presence, that same 
day, and he protested to the company about the delay in 
fixing the date. 

From what I gathered from the telephone conversa¬ 
tion, Mr. Phillips told Mr. Medrick that he would call 
him back the next day, to see whether the company 
could not arrange to meet us sooner. 

So, on the next day, Mr. Phillips did call Mr. Medrick 
again, in my presence, and he told Mr. Medrick that the 
company could not find time to meet with us before the 
24th. 

Mr. Medrick again protested and stated that he would 
have to file charges against the company for refusal to 
bargain, and after the conversation, Mr. Medrick in¬ 
structed me to go to the National Labor Relations Board 
office in Philadelphia and file charges against the com¬ 
pany, for failure to bargain in good faith. 

Q. Did you go to the office of the National Labor Re¬ 
lations Board in Philadelphia and file charges?*—A. I 
did. I went to the office of the National Labor Relations 
Board that afternoon, and met Mr. House, and ex¬ 
plained— 

Q. You did file the charges on that day?—A. I did. 

Q. Did you at any time after that meet with repre¬ 
sentatives of the company?—A. Not until Mr. House 
came to Lebanon to contact the company, and took me 
along in the office. 

Q. Can you give us the approximate date of that?— 
A. I will have to refer to my list to give the exact date. 
(Referring to notes.) Monday. January 20th. 

Q. You say, you and Mr. House went to the company’s 
plant?—A. That is right. 

Q. Whom did you meet there’?—A. Mr. Phillips, and 
I believe Mr. Stanley was also in the room. 

* * * 

Q. Tell us what took place at that conference, as you 
recall.—A. Mr. House explained to Mr. Phillips that we 
had filed charges against the company for refusal to bar¬ 
gain in good faith, and he proceeded to ask Mr. Phillips 
questions regarding previous dealings with the company 
and the union, and he answered the questions, and after 
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Mr. House had questioned Mr. Phillips for probably 40 
minutes, Mr. Phillips said that before he would answer 
any more questions, he would like to have his lawyer 
called in. 

So, Mr. Phillips called in Mr. Becker, called him on the 
phone and had Mr. Becker come into the office. 

Q. Is that Mr. Clarence D. Becker, the company’s coun¬ 
sel here?—A. That is correct. 

Mr. House explained why he was sent, or why he was at 
the company’s office, the purpose being to try to determine 
whether the statements, as given to Mr. House when I 
filed the charges, were substantially correct. 

He pointed out that Mr. Phillips’ answers to the ques¬ 
tions had substantiated the evidence, or rather substan¬ 
tiated the answers that I had given to Mr. House when 
1 filed the charges. 

He suggested that the Board would like to see, if it were 
possible to arrive at some settlement, or to draw up some 
plans that would be agreeable to both the union and the 
management. 

He suggested that—before that happened, Mr. Phillips 
explained that he had made a mental note some time 
previous not to meet with the Organizing Committee and 
myself until he was sure that we represented a majority. 

He said that there was an independent union already 
functioning in the plant, who the company was dealing 
with as the sole collective bargaining agent of its em¬ 
ployees; and Mr. House pointed out that the company 
had never questioned the fact that we represented a ma¬ 
jority of the men, although we had brought up the ques¬ 
tion, and offered to present proof to the company, and 
the company had at all times, when we offered to present 
proof, not questioned our offer of proof; and that the first 
time that the company was questioning the fact that we 
represented a majority of the men was on that particular 
day when Mr. House was meeting with the company. 

He suggested that in view of the fact that the company 
now raised the question of majority, that the best possible 
way to settle such a question might be an election; and 
he proposed several types of elections; one in which the 
independent union, and the Steel Workers Organizing 
Committee would both appear on the ballot; and one on 
which would merely appear on the ballot the Steel Work¬ 
ers Organizing Committee against no union. 




Q. Was Mr. Becker, the company counsel, present all 
this time?—A. He was not present when the proposals 
were originally made, but the proposals were renewed 
again when Mr. Becker did come into the office. 

Q. Yes.—A. And Mr. House suggested a consent elec¬ 
tion, that is, an election with all parties agreeing to the 
election. 

He, Mr. Phillips, at the time—I am not quite positive 
as to just what his answer was, but I think it was actually 
that he would have to consult with his attorney before 
giving an answer to that question. So, when Mr. Becker 
came into the office again, the proposals were again re¬ 
newed. And I objected at one point in the proposal that 
the independent union should appear on the ballot with 
the SWOC, because I did not feel that there was an inde¬ 
pendent union in the plant. 

Mr. House made a further suggestion that there might 
be consent election, and just who would appear on the 
ballot, of course, would have to be determined before the 
consent election would be run. 

He proposed, or Mr. House asked whether he could 
meet with the representatives of the independent union 
some time during that day, and after some discussion, it 
was finally agreed that the representatives of the inde¬ 
pendent union would be called into the office for Mr. House 
to talk to. 

Mr. House also asked the company whether, in the 
event all parties agreed to a consent election, whether 
they would sign such a consent election petition, stating 
that the company, in the event that we won the election, 
would bargain with us in good faith, and signing a contract 
arrived at by such balloting. 

Mr. Becker objected to signing such a statement. 

• * • 

Mr. Davis. Very well. 

The Witness. Mr. House explained that in all consent 
elections, that such a statement as a rule was required 
from the company conducting the consent election. 

We could not reach any agreement at that particular 
time, that was satisfactory, on the manner of conducting 
the election, and I believe that Mr. House made arrange¬ 
ments to meet with Mr. Becker at a future date. 

Trial Examiner Paradise. Let me interrupt for a min¬ 
ute there. 
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You say that you had objected to the independent union 
appearing on the ballot in case of an election. Now, what, 
if any, disposition was made at that conference of your 
objection to the independent union appearing on the bal¬ 
lot? 

( The Witness. I stated that I was objecting at the time, 

and I believe the question was more or less set aside when 
Mr. House suggested that he would like to talk to the 
representatives. 

Trial Examiner Paradise. All right. 

By Mr. Davis: 

i Q. Can you tell us who brought up the matter of the [74] 

independent union being on the ballot at that time?—A. 

I think Mr. House brought up the question as a sugges- 
’ tion, after Mr. Phillips explained that they had been deal¬ 

ing with a group as the sole collective bargaining agency. 

* # * 

Trial Examiner Paradise. Go ahead. [80] 

The Witness. Mr. House simply reported to me that 
at the meeting at which the attorney for the supposed 
independent union was present, they had agreed that they 
would not oppose the SWOC on a ballot, in the event there 
was an election conducted. 

Trial Examiner Paradise. When was that meeting held? 

How long after the 20th of January? 

The Witness. On January 23rd, I believe it was. Mr. 
Benjamin F. Schauffler was also present at that meeting. 

By Mr. Davis: 

Q. That is the Regional Director for the Fourth Re- 
| gion?—A. Yes, sir. 

D. Do I understand you correctly, Mr. Fritchman, that 
the independent group and its attorney stated that they 
would not object to an election with just the SWOC on 
the ballot?—A. That is right. 

Q. And that they would not care to have their name 
on the ballot?—A. That is right. 

* * * 

The Witness. I recall some previous testimony at the [86] 
meeting between Mr. House and the company, if I may 
give it. 

Trial Examiner Paradise. I suppose there is no objec¬ 
tion to your going back and supplementing your testimony. 

418570—41-2 
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The Witness. Mr. House suggested at that time- 

Trial Examiner Paradise. This goes back to the 20th 
of January? Is that correct? 

The Witness. That is right. 

Trial Examiner Paradise. All right, go ahead. 

The Witness. Mr. House suggested at that time that 
in the event the parties could agree to an election, whether 
the company would agree to continue negotiations with 
the purpose in view of agreeing on as many sections of the 
contract as possible, and keeping section 2 on recognition 
aside—of course, the future of that section would have 
to be determined by the election, but other sections in 
the contract were not dependent upon the election, and 
he advised that in order to speed up this thing and to make 
up for lost time, that the negotiations between the manage¬ 
ment and the union should be continued on other sections 
of the contract. 

Mr. Becker advised the company not to agree to that. 

By Mr. Davis : 

[87] Q. Was that said at the meeting?—A. That was said 
at the meeting. 

Q. Now, just what was said by Mr. Becker in that re¬ 
spect, or by anybody else in that respect?—A. Mr. Becker 
stated that he did not believe that it would be necessary 
to continue those negotiations, and that Mr. Phillips was 
a very busy man. and that it was unfair to tie up the 
plant manager in those negotiations when we were not 
certain as to what the outcome of the election might be, 
with the result that all the time that Mr. Phillips spent 
in the negotiations might be a waste of time, providing 
that the election showed that the SWOC did not represent 
the majority of the men. 

# * * 

[113] Q. Now, the first meeting that you had in Lebanon, at 
which you called together the persons who were then mem¬ 
bers, to organize, was held when?—A. December 15,1940. 

* # * 

By Mr. Becker: 

[114] Q> On the occasion of the first meeting on December 
15th, you had, as you have stated, 335 or 359 cards 
signed. Is not that correct?—A. 335. 
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Q. I beg your pardon, December 18th at ten o’clock, is [122] 
when you spoke to Mr. Quinn by appointment.—A. Not 
at eight o’clock. 

Q. December 18th, at ten o’clock.—A. I think so. 

Q. That was on Wednesday, following the Monday.— 

A. That is correct. 

Q. You spoke to Mr. Quinn at ten o'clock?-—A. Yes. 

Q. Did you, in the course of that conversation at any 
time, represent to Mr. Quinn that you represented a ma¬ 
jority of the employees as the collective bargaining unit 
of the plant?—A. That is correct. 

Q. You state that you did so state to Mr. Quinn?—A. [123] 

That is correct. 

Q. The meeting which you had with management was 
actually held on December 21st. That was on a Satur¬ 
day, following the conference with Mr. Quinn?—A. That 
is correct. 

Q. That is the meeting at which Mr. Phillips, Mr. Stan¬ 
ley, Mr. Gamber and yourself, and quite a number of the 
men were present?—A. Yes, sir. 

Q. Did you at that meeting represent to management 
that you represented a majority of the men in the plant 
as the appropriate bargaining unit?—A. I told the man¬ 
agement that we represented the majority, and if they 
doubted our statement, that we were prepared to present 
proof. 

Q. Did you have any cards with you at that time?—A. 

I had them locked in the compartment of my car, and 
could have gotten them at a moment’s notice. 

Q. Is that the language, as nearly as you can remember 
it, that if they had any doubt about your representing a 
majority of the employees, that you could present proof?— 

A. That is correct. 

* * # 

Q. On that day, you discussed with management some [125] 
of the provisions of the contract. Is that right?—A. On 
the 21st? 

Q. Yes.—A. That is correct. 

Q. And at the conclusion of your discussion, the ques¬ 
tion of another meeting came up?—A. That is correct. 

Q. December 21 of 1940. w r as the Saturday before 
Christmas?—A. That is correct. 

Q. And Christmas being on Wednesday of the week fol¬ 
lowing?—A. Yes, sir. 
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[126] 


[127] 


[131] 


Q. And naturally, following that, was the week of New 
Year’s. Is that correct?—A. Yes, sir. 

Q. Mr. Phillips told you that by reason of the pressure 
under which they were working, and the fact that the holi¬ 
day season was ensuing, that it would be somewhat incon¬ 
venient to meet with you until after the new year. Is not 
that right?—A. I think he used the word “impossible’’ in¬ 
stead of “inconvenient.” 

Q. You remonstrated, but finally agreed?—A. That is 
correct. 

Q. And that he would call you back, or that you might 
call him back on January 6th, I believe. Is not that 
right?—A. He asked me to come in and see him on De¬ 
cember 23rd. 

Q. That was Monday?—A. That is correct. 

Q. And it was on Moday, December 23rd, that Mr. 
Phillips said that he would call you, or you might call him 
on January 6th?—A. That is correct. 

« * * 

Q. Did you take that into consideration in pressing 
Mr. Phillips for time for these meetings?—A. In pressing 
Mr. Phillips for time for these meetings, I suggested that 
we meet evenings, and after working hours, and I said that 
the committee and myself were both willing to do it, and 
Mr. Phillips said that he didn’t feel that he should be 
expected to work nights, after working days in the office. 

Q. Did you know that Mr. Phillips was the plant man¬ 
ager at that time?—A. I did. 


Q. Now, Mr. Phillips, representing management, at no 
time stated that management would not actually sign or 
agree to any portion of this contract, as I understand your 
testimony in chief. His statement, according to your tes¬ 
timony, was, or the prevailing statement in most instances, 
was that he was not prepared at that time to give you an¬ 
swers to the particular clauses in the agreement. Is that 
right?—A. That is correct. 

Q. So that at no time was there a definite refusal to 
bargain, or anything such as stalling, if we may call it that, 
such as is commonly referred to in general language?—A. 
There was, in my opinion, a definite refusal to bargain. 

Q. How?—A. There was, in my opinion, a definite re¬ 
fusal to bargain. 
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Q. A definite refusal to bargain? But, the language 
which was used, from which the Trial Examiner and pos¬ 
sibly the Board will decide its conclusions as to whether 
there was a refusal, was on the part of Mr. Phillips, repre¬ 
senting the management, that he was not prepared at that 
time?—A. Mr. Phillips at one point stated that they were 
already dealing with a group who they had granted sole 
collective bargaining to. 

* * •* 

Q. Mr. Phillips never at any time, with respect to 
any clause in the contract, definitely refused to agree 
to it, did he?—A. Yes, he did. 

Q. Name the clauses to which he definitely refused 
to agree.—A. Section 2 on recognition. 

Q. You had discussion as to recognition.—A. He stated 
that it would be impossible for the company to grant 
us recognition, because the companyl had already 
granted sole collective bargaining rights. 

Q. I will come to that in a minute. Let us explore 
that when we have discussed this matter of recognition. 
Was it at the meeting of December 21st or January 10th, 
when you discussed the matter of recognition?—A. It 
was discussed at both meetings, but I do not recall at 
which meeting it was when Mr. Phillips made the state¬ 
ment. 

Q. And whenever the discussion took place, Mr. Phil¬ 
lips told you that theretofore the Lebanon Steel Foun¬ 
dry had dealt with an independent union as a collec¬ 
tive bargaining agency. Is not that right?—A. Since he 
came there. He said he did not know anything about 
it previous to the time he came into the plant. 

Q. Right you are, sir. Did he tell you how long he 
had been there?—A. He did, but I don’t recall the exact 
time. 

Q. Can we agree that it was 18 months which he told 
you?—A. I believe that is correct. 

Q. And during that time, he told you that they had 
bargained collectively with an independent union at the 
plant. Is not that right?—A. I wouldn’t say that he 
used the word “bargained,” but he met with repre¬ 
sentatives. 

Q. I believe that perhaps the word was not used, but 
he said that they had dealt with representatives of an 
independent union. Is that correct?—A. That is correct. 

Q. Now, the question of your representation of a ma- 
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jority of the employees at the plant did or did not actu¬ 
ally come up until the meeting of January 10th?—A. It 
did not come up at thal meeting. 

Q. Did it come up at any meeting?—A. Not until 
Mr. House came in to meet the company. 

Q. That is the first time that the question came up. 
as to whether you actually did represent a majority of 

[135] the employees?—A. That is correct. 

Q. So that at the meeting of December 21st, and at 
the meeting of January 10th. it was by no means the 
understanding of the two parties involved, yourself and 
the management of this plant, that you did actually rep¬ 
resent a majority of the employees as a collective bar¬ 
gaining unit?—A. We offered to present proof, but the 
management never questioned it. The management 
never questioned our representing a majority. 

* * * 

[136] Trial Examiner Paradise. Was there at any time dur¬ 
ing the meetings on December 21st or January 10th ex¬ 
press agreement and stated agreement between the parties 
to the effect that the union represented a majority? 

The Witness. No; there was no expressed agreement;. 

By Mr. Becker: 

Q. And when the subject came up for discussion, on 
the contract. Mr. Phillips stated that theretofore they 
had recognized and dealt with another union in the 
plant. Is not that right?—A. That came up at some 
time during the meeting, but at what time, I do not 
recall. 

Q. Now, on January 6th, you called Mr. Phillips back, 
in accordance with your understanding. Is not that 
correct?—A. That is correct. 

Q. At that time I believe you said that Mr. Phillips 
requested you to talk to him again on January 10th. 
January 6th being on Monday, I believe you testified 
that he asked you to come back on Friday, and he would 
talk to you.—A. No; he gave us a date to meet with 

[137] the committee on Friday the 10th. 

Q. On the 6th he gave you a date for the 10th?—A. 
That is correct. 

Q. And on the 10th you actually did meet?—A. That 
is correct. 

* * * 
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Trial Examiner Paradise. I am not clear on the testi¬ 
mony. Mr. Witness, I want you to think back over the 
sequence of events, if you can, and tell me at which 
meeting for the first time Mr. Phillips said that he could 
not negotiate or bargain with the union because he had 
been dealing with an inside or independent union? 

The Witness. I couldn’t state positively whether 

that was the first or second meeting, that is, the meet¬ 
ing of December 21, 1940, or January 10, 1941. 

# * * 

Q. Do you remember as much of the conversation on [139] 
December 21st, that Mr. Phillips talked about dealing 
with some other men in the plant?—A. There was some 
reference made to another group of men, but just what 
the reference was, I do not recall it. 

Q. That was on December 21st?—A. That is correct. 

* * *\ 

Q. And on Monday, January 13th, you talked to him [143] 
again, and you were still dissatisfied, but you did agree 
to a date for a meeting on January 24th?—A. I told him 
I was not satisfied with the date, but would take it up with 
Mr. Medrick. 

Q. When did you report back to Mr. Phillips that the 
date was agreeable?—A. I think Mr. Medrick discussed 
that with Mr. Phillips. 

Q. And that was on January 14th, when you had the 
telephone conversation?—A. There was also a discussion 
on the 13th. 

Q. Also, on the 13th?—A. Yes, sir. 

Q. But the date January 24th was definitely agreed 
to?—A. I don’t recall that I definitely agreed to it. I 
said that I wasn’t satisfied with it, and I don’t think that 
I myself definitely agreed to it. 

Q. You knew that there was a meeting fixed for Janu¬ 
ary 24th?—A. Mr. Phillips suggested that particular 
date, and I said I wasn’t satisfied with it, and I don’t know 
whether anybody else said they were agreeable to it or 
not. 

Q. But you did call Mr. Phillips on the 24th?—A. Mr. 

Phillips called me. 

Q. Mr. Phillips called you?—A. That the meeting was [144] 
called off. 

Q. That the meeting was called off?—A. Yes, sir. 

Q. Then there was a meeting set for January 24th?— 

A. There was in his mind, at least. 
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[148] 


[ 149 ] 


Q. In the telephone conversations on January I3th that 
Mr. Medrick had with Mr. Phillips, to some of which you 
listened. Mr. Phillips was plainly told that you were not 
satisfied with the way that the negotiations were progress¬ 
ing?—A. That is correct. 

Q. He was also told that unless there was definite action 
before February 1st, there was going to be a strike?—A. I 
don’t recall whether the word “strike” was used. 

Q. It was referred to as a deadline?—A. That is cor¬ 
rect. 

Q. That there would have to be some action before 
February 1st?—A. That is correct. 

* * * 

Q. And there was an offer on the part of management 
to meet with you on January 24th?—A. That is correct. 

Q. On January 23rd, counsel had been in Lebanon and 
said he saw no need for the meeting on the 24th?—A. Mr. 
Phillips advised me by telephone that he saw no need, 
and had been advised by counsel. 

Mr. Davis. Just let him finish. May I have the answer 
read, Mr. Examiner? 

Trial Examiner Paradise. Read the answer to us, Mr. 
Reporter, so far as it has gone. 

(Answer read.) 

Mr. Davis. What else is there? 

The Witness. That there was no need to hold the 
meeting. 

By Mr. Becker: 

Q. Stopping at that point for a moment, with respect 
to the meeting, let us go back now to the meeting on the 
20th. at which Mr. House, yourself, myself, Mr. Phillips 
and Mr. Stanley were present, and at which time, or at 
one time, not when you were present, Mr. Gamber. You 
recall that meeting, do you not?—A. Very well. 

# * * 

Q. In which Mr. House and I discussed procedure be¬ 
fore the Labor Relations Board, the filing of a charge, and 
what his duties were under the circumstances, and what 
might follow in the event that his investigation disclosed 
one thing or another. Is not that correct? It is not im¬ 
portant. if you don’t remember. We talked generally at 
first, didn’t we?—A. You talked generally at first with 
reference to Labor Board elections, and also a trial. 
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Q. But at the beginning, the conversation was general, 
and when first we discussed the character of what he was 
there to investigate, I told him that our chief trouble was 
that we didn’t know who to deal with at the plant; that 
we had two organizations there. Is not that correct? 
That came up early in the conversation?—A. That is 
correct. 

Q. And it is not, as you stated this morning, that he 
proposed an election, but I proposed an election?—A. Mr. 
House proposed an election before you came in. 

Q. But after I entered the room, before Mr. House made 
any proposition at all with respect to any election, I pro¬ 
posed that there should be an election in the plant, so 
that we might know whom we should deal with as a col¬ 
lective bargaining unit, an exclusive bargaining unit? 

* * * 

By Mr. Becker: 

Q. At any rate, when I suggested that we immediately 
have an election to determine which was the bargaining 
unit, you said that you could not agree to it; you would 
have to take it up with your organization first. Is not 
that so?—A. That is partly what I said. 

Q. What is all that you said?—A. I said, further, that 
in view’ of the fact that the representative plan down there 
which the company called an independent, in my estima¬ 
tion did not even exist, or words to that effect, and also 
in view of the recognition w’ith respect to such organiza¬ 
tion, I did not see why such an organization should be 
put on the ballot opposing ours. 

Q. Then the discussion ensued between Mr. House and 
myself as to what form the ballot should take?—A. That 
is correct. 

Q. And I took one position, and Mr. House w’as rather 
inclined to another position, and I explained the reasons 
for my position, and Mr. House pointed out to me that 
perhaps if his condition prevailed, that you would be more 
likely to agree. Is not that right?—A. That is right. 

Q. And except for the manner in which the ballot was 
to be printed, to all intents and purposes, w*e agreed that 
day to hold an election, didn’t we?—A. No. 

Q. I will be fair with you: Subject to your agreeing to 
it?—A. And subject to you being agreeable to sign a state¬ 
ment. 

* * * 
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By Mr. Becker: 

Q. Is it your recollection that other than to have Mr. 
House tell me at that time that we would be called upon 
to sign what he called an agreement, a consent agreement, 
that there w’as no further discussion at that time as to 
what was contained in the consent agreement, or whether 
we would sign it or not?—A. You made a point with Mr. 
House to come back Thursday, to tell Mr. House whether 
you would agree to sign a consent election petition, or 
whatever it is called. 

Q. The appointment with Mr. House on Thursday was 
not with me, but with counsel for the independent or- 
[153] ganization, to determine what they would be willing to 
do, was it not?—A. I believe you agreed to give him a 
definite answer as to whether you would be willing to sign 
such a statement on Thursday. 

* * * 

[158] Q. Now, we have it straight. I was so certain that 
I proposed and continued to urge an election, and that at 
the conclusion of the conversation we came to the con¬ 
sent agreement, and that is when I stopped, and said I 
would hold it over for decision until Thursday?—A. That 
is right. 

Q. On your side the discussion was whether or not 
both names, or only “SWOC” would appear on the bal¬ 
lot?—A. (Witness nods head.) 

Trial Examiner Paradise. Don’t nod your head, but 
answer affirmatively. 

The Witness. Yes; that is correct. 

By Mr. Becker: 

Q. Now, Mr. Fritchman, Mr. House returned on 
Thursday, as he had told us he would. Is not that cor¬ 
rect?—A. That is correct. 

Q. And he met with some of the independent men, and 
their lawyer, Mr. Siechrist?—A. I was so informed. 

Q. At that time, did you receive information, as I did. 
that the independent organization on their own accord, 
through their counsel, requested that if there was any 
ballot, that their name be left off?—A. That is correct. 

Q. You were present when Mr. House talked to me 
1159] from your headquarters at Reading on that Thursday 
evening were you not?—A. That is correct. 

Q. You were there by his side when he was talking 
to me I presume? 

* * * 
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Q. Do you recall that when I discussed with him the [167] 
advisability of meeting on Friday, the 24th, that in some 
levity we said to each other that if the sin had already 
been committed, there was nothing we could do to add to 
or detract from it by calling off the meeting on Friday?— 

A. I recollect that Mr. House had recommended that 
the company grant the Steel Workers Organizing Com¬ 
mittee the same privileges that they were granting the 
independent already, and continue to meet with us. 

Q. That is entirely a different discussion, that ques¬ 
tion.—A. Then after that, he made the remark about 
the meeting on the 24th. 

Q. Yes. That was at the end of our conference? 1 —A. 

Yes. sir. 

Q. And the other discussion was at the beginning of 
our conference. That was when Mr. House asked me 
whether we would be willing to continue negotiations 
while the investigation was taking place, and after the 
question of an election was before us, and I took the posi¬ 
tion that because we were about to have an election, and 
were uncertain as to which organization would be the 
unit, I considered it—I think I used the words “shadow 
boxing” to carry on negotiations pending the election. 

^ Leo Moyer, a witness called by and on behalf of the [186] 
National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

* * * 

By Mr. Davis: 

Q. Mr. Moyer, are you an employee of the respondent 
company?—A. I am. 

Q. How long have you been employed by the respond¬ 
ent company?—A. Approximately 13 years. 

Q. Were you elected as a member of the negotiating 
committee of the union?—A. I was. 

Q. Can you tell us when that was?—A. December 
loth, as I recall it. on Sunday. 

Q. Were you designated to present to management a 
proposed contract?—A. I was. 

Q. Let me ask you this: Did you go to the office of [187] 
Mr. Phillips that clay, on December 16, 1940?—A. I did, [188] 
at3:30 ; 

Q. Who was with you when you went there?—A. 

George Berkheiser. 
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Q. Who else?—A. That was all at the present time. 
Mason come in a little later. 

Q. Will you tell us what happened when you went 
to Mr. Phillips' office with Mason and Berkheiser on 
December 16. 1940?—A. When we got in there, Phillips 
was a little busy, looking over letters, and we were 
standing there a couple of minutes, and Phillips said: 
“What is on your mind?” And I told him I was elected 
to bring the contract in to him, and handed it to him 
and told him to check it over. He checked it over, and 
I told him I would like to have a date so that I can 
report to the boys what date I can get. He says: “This 
is a serious thing.” And I said: “I expect it is.” He 
said: “It might take days, it might take weeks or it 
might take months,” and that “it took us months to get 
that far,” and I told him it did, and he said, he would 
give us as early a date on it as early as possible. 

Q. Did you tell him what union you represented?—A. 
I told him I represented the majority of the men, and 
I told him that once before. 

Q. W’hat do you mean, you told him that once be¬ 
fore?—A. In a meeting where I was chairman. 

Q. At that meeting, did you tell him that you repre¬ 
sented the Steel Workers Organizing Committee?—A. 
I did; yes, sir. 

Q. Did you also tell him that you represented a ma¬ 
jority of the men?—A. That is right. 

Q. Did Mr. Phillips say anything to that?—A. No. 

Q. Was there anything else said at that time?—A. 
No; that was all. 

Q. That was all that was said?—A. That is right. 

* * * 

Q. I am inquiring about the other union. What do 
they call the Independent Union representatives?—A. I 
do not know. They never had any bylaws or anything, 
and I couldn’t tell you. I couldn’t answer that. 

Q. You are not one of the special representatives?—A. 
I was at one time, so far as I know, and I happened to be 
on the sick list for nine weeks, and I heard 1 was thrown 
out, but I don’t know whether it is true or not. 

* * * 

Q. You had an election last July, a plant election, didn’t 
you?—A. Possibly; around there. 
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Q. What names do you men use in the plant for the 
nine men? Is it representatives, or what?—A. Repre¬ 
sentatives. 

Q. Representatives?—A. That is right. 

Q. Were you elected a representative last July?—A. 
That is right. 

Q. You were?—A. That is right. 

* ♦ * 

Q. Had you been a plant representative before the elec¬ 
tion of July 1940?—A. There was no election in July. 
We checked it up, and it was back in October. 

Q. Whenever it was. How long had you been a plant 
representative?—A. Since October 1940. 

Q. This was your first year as a representative?—A. 
That is right. 

Q. As a representative, between the time of your elec¬ 
tion in 1940, whenever it was, and before December 16th, 
when you brought this contract in to Mr. Phillips, had 
you been in the office on other occasions, discussing work¬ 
ing conditions and grievances- A. That is right. 

Q. (Continuing.) With Mr. Phillips?—A. That is 
right. 

Q. How many times would you say that you were in Mr. 
Phillips’ office discussing working conditions and griev¬ 
ances with him?—A. Three or four times. 

# * * 

Trial Examiner Paradise. Let me ask you this, Senator 
Becker: 

Did the company have a contract with this plant or¬ 
ganization? 

Mr. Becker. No. 

Trial Examiner Paradise. Either written or oral? Did 
it have either a written or oral contract with this organi¬ 
zation? 

Mr. Becker. No. 

* * # 

By Mr. Becker: 

Q. Mr. Moyer, did the Association of Independent 
Lebanon Steel Foundry Workers have bylaws?—A. Mr. 
Bnker, I couldn’t answer you on that. We asked for that 
d,nd also for the minutes, after we were elected, but we 
never got hold of any minutes. 

Trial Examiner Paradise. You asked whom? 
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The Witness. We asked Mr. Gamber, the personnel 
man, and we also asked Mr. Weinhold, the chairman of the 
committee that was in before us guys. 

By Mr. Becker: 

Q. Mr. Gamber was not a member of your organization, 
but was a part of management?—A. The question you 
asked me was what? 

Q. I asked you a question, did you have bylaws?—A. 
Of what? 

Q. Of your association of Independent Lebanon Steel 
Foundry Workers. 

Mr. Davis. Do you want to withdraw the other ques¬ 
tion? You asked about Mr. Gamber. 

Mr. Becker. I want that answered. 

By Mr. Becker: 

Q. W as Mr. Gamber a part of management?—A. We 
asked for them. We did not know whether there were 
bylaws there or not. 

Q. Mr. Gamber is part of management? He is the per¬ 
sonnel director of the management? Is not that cor¬ 
rect?—A. That is right. 

Q. Now, Mr. Moyer, I hand you respondent’s exhibit 

[213] No. 5. and ask you whether you ever saw that, or a copy 
like that before?—A. Yes; I seen a copy like that, from 
one of the Government men, I think it was. who came in 
there, and called us in to question us. That is the first 
time I seen it. 

* * * 

[215] Q. I will withdraw the question. 

Where was the election held in which you were elected 
a representative?—A. The representatives brought a 
blank in an envelope and told the guys to elect one man 
out of each department, and mark the ballot and drop it 
in the ballot box. 

Q. Where did the representatives go to ask the men to 
vote?—A. They came around to the different departments 
where they were working. 

Q. Was it or was it not during working hours?—A. It 
was during working hours, sure, because I started at five 
minutes to seven. 

* # # 

[216] By Mr. Davis: 

Q. You said it was in October of 1940?—A. That is 
right, in October some time. 
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Q. You also said that you were elected chairman?— 
A. That is right. 

Q. Can you tell us where the election took place? 

* * * 

Q. You say you asked Mr. Gamber, personnel man, for 
a copy of the bylaws?—A. That is right. 

Q. And what did Mr. Gamber say when you asked 
him?—A. Mr. Gamber stepped in then and asked that 
question. He said he was going to try to get us one, and 
also we asked for the minutes. 

Q. Yes; and then what?—A. He told us we would get 
it, but we never got it. We never got the bylaws or the 
minutes of the previous meeting before. 

Q. Did Mr. Gamber say anything about bylaws?—A. 
No, he did not. 

Q. You say the company called a meeting of these 
representatives at one time?—A. That is right. 

Q. Can you tell us when that was?—A. That was in 
November some time, I am pretty sure. I couldn’t give 
the exact date. 

Q. November of what year?—A. 1940. 

Q. 1940?—A. That is right. 

* * * 


Henry D. Phillips, a witness called by and on behalf 
of the National Labor Relations Board, being first duly 
sworn, was examined and testified as follows: 

# * * 

Direct examination by Mr. Davis: 

Q. What is your occupation, Mr. Phillips?—A. Plant 
manager of the Lebanon Steel Foundry. 

* * * 

Q. In the performance of that, you may state what 
transpired during the 14 months that you have been 
here.—A. On as many as twelve separate and distinct 
occasions, I met with what I was informed was the duly 
constituted body for collective bargaining of employees. 

Q. Who informed you to that effect?—A. Mr. Gam¬ 
ber, our personnel director. 

* * * 

Q. What was discussed upon the occasion of these 
contacts which you had with these men?—A. The 
question of vacations, the rates of pay, individual griev- 
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ances brought up by the body, grievances brought to 
them by the men whom they represented, and the wage 
administration plan being applied at the plant. 

Q. When did you last meet with these men before 
December 16th?—A. In November. I do not recall the 
exact date. That was a meeting which I called. 

Q. For what purpose?—A To acquaint the men that 
they were charged with the responsibility of bringing 
to our attention such grievances as arose within the 
plant, and that we had heard that such grievances were 
being neglected, and that we were engaged in a pro¬ 
gram of national defense work, and we did not care to 
have any interruption with our production. Therefore, 
we wanted to remind them of their duties in this respect. 

♦ * * 


By Mr. Becker: 

Q. Do you now, or did you at that time, have notes 
of that meeting?—A. We kept no notes of meetings. 

Q. On or before December 16, 1940. did any other 
group of employees ever call upon you and represent 
themselves to be the bargaining agent in the plant?— 
A. No. 

Q. Did this group, or anyone, ever present you with 
any written contract for signature, of any kind, with 
respect to working conditions?—A. No. 

* * ♦ 

Q. On December 16. 1940. you met with Mr. Moyer, 
Mr. Berkheiser and Mr. Mason. Is that correct?—A. 
That is correct. 

Q. What transpired at that meeting?—A. As best I 
recall it, Mr. Moyer and Mr. Berkheiser came into my 
office about 3:30. I was engaged in going over some 
mail, and other papers, and frankly, being under the im¬ 
pression that the group with whom I was meeting was 
the group with whom I had always been dealing, I 
waited until the rest assembled. Finally, however, only 
Harvey Mason came into the room. Knowing that he 
was not a member of this other group, I naturally ques¬ 
tioned what this was all about, at which time I was in¬ 
formed by Mr. Moyer that he was delegated at a meet¬ 
ing held on the previous day of the Steel Workers Or¬ 
ganizing Committee, to come in and present me with a 
copy of an agreement which they wanted us to sign. 
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He then said that some of the men in the shop wanted 
to have the S. W. 0. C. as their bargaining agent, and 
to which I replied: “Well, we will meet with anybody 
who claims to represent any of our employees, and if 
he has a sincere grievance, we will discuss it with him at 
any time.” And I glanced over the agreement not too 
casually, and I was able to observe that it involved some 
questions of considerable weight, such as wages, hours 
of work, and so on, and gave Mr. Moyer the reply that 
I was sorry I couldn’t set any date. 

In the meantime, he requested a date to meet, and I 
told him I was sorry I could not set a definite date at 
that time, this being a mighty important thing to us, to 
me in particular, but I would go over it and advise him 
at the earliest possible date. It might be a couple of 
days, it might be a week, or it might be a month, but 
as had been our policy always in this respect, it would 
be as prompt as possible. 

Q. The contract to which you refer is Board’s Ex¬ 
hibit No. 6?—A. (Witness pauses.) 

Q. You may take my word for that, just to keep the 
record straight?—A. That is correct. 

Q. Following that, on what day did you again get in 
touch with these men, or did they get in touch with 
you?—A. On December 21st. 

Q. When and how was the time of the meeting on 
December 21st fixed?—A. I was informed by Mr. Quinn, 
my superior, the treasurer of the company, that a Mr. 
Fritchman had called him on December 16th or 17th— 
I do not recall—asking for a definite engagement of a 
few minutes, and Mr. Quinn- 

Q. May I interrupt? That was December 18th. Mr. 
Fritchman so testified. Let us keep the record straight 
on it.—A. December 18th? 

Q. December 18th, at ten a. m.—A. Mr. Quinn met 
with Mr. Fritchman, and set a definite date for a meet¬ 
ing on December 21st, at 10:30 o'clock in the morning. 

Q. Did you meet on December 21st?—A. We did. 

* * # 

Q. I direct your attention to the first paragraph of 
the second sheet of respondent’s exhibit No. 8. and ask 
you to detail the conversation that took place between 
management and Mr. Fritchman with respect to other 
bargaining agencies, with which you were dealing in 
that plant at that time.—A. When the meeting came to 
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order, I asked Mr. Fritchman just what we could do for 
the group assembled there, and he told me that they 

[274] came in to discuss the agreement which had been pre¬ 
sented to me on December 16th by the three men pre¬ 
viously mentioned. He wanted to know if we were in 
a position to discuss that agreement. My answer to 
Mr. Fritchman was that we were not in a position to 
discuss that agreement, in that it was a matter which 
gave us a great deal of concern, and that we saw no 
need of entering into a discussion on such an agreement 
at that time. Then I also stated that we had been deal¬ 
ing with a body which we were told was a duly consti¬ 
tuted body for collective bargaining. 

Q. What did Mr. Fritchman reply to that last state¬ 
ment. if anything?—A. In reply to that statement. Mr. 
Fritchman stated that some of the men did not think that 
the body with whom we had been dealing had fairly 
represented the employees. 

Q. Did Mr. Fritchman at any time, in that particular 
part of the conversation, or at any other time in that 
meeting, claim for the persons whom he claimed to rep¬ 
resent that they were the exclusive bargaining agency 
then in the plant?—A. He did not. 

Q. Was the question of the appropriate bargaining 
unit ever discussed, other than that to which you have 
already testified, at that meeting?—A. Not at that 
meeting. 

♦ * * 

[276] Q. Respondent’s exhibit No. 8 details the manner in 
which you discussed the agreement with Mr. Fritchman 
and his group section by section?—A. That is correct. 

* * * 

Q. Now, will you refer to the fifth sheet of your memo¬ 
randum. and detail to us at greater length the con¬ 
versation in which Mr. Lynch took up with respect to 
the provision of SWOC, to enter into lengthy negotia¬ 
tions before the first of the year. What was that con¬ 
versation?—A. Upon Mr. Fritchman having completed 

[277] the reading of the proposed agreement, Mr. Fritchman 
stated that they were going to hurry to close this thing, 
and that they would like to arrange for another meet¬ 
ing. I told him that we would meet with them at the 
earliest possible date. However, my particular duties 
were such that a meeting could not be conveniently ar¬ 
ranged until after the holidays, as we had sales meetings 
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between Christmas and New Year’s, at which I had to 
be present in order to be acquainted with problems and 
developments which were brought in by our salesmen. 

We had likewise to review our position for the com¬ 
ing year, the class of work, and so forth. We were en¬ 
gaged in the construction of a new plant, and we were 
engaged in the manufacture of a product which was 
new to our organization, or new to any organization in 
this country, namely, cast armor, and all these things 
required a great deal of my time, and likewise required 
a great deal of the time of Mr. Quinn and Mr. Wor- 
rilow. My thought on this thing was that I wanted 
to confer with my superiors on certain matters and they 
were not readily available, and, therefore, I suggested 
that any future meetings, or that I would almost have 
to insist that any future meetings be delayed until after 
the first of the year. Mr. Lynch then spoke up and 
made a bid for an earlier date, but I told him: 

Let us leave it this way: “You have Mr. Fritchman 
call me by phone on December 23rd, and I will by that 
time have been able to arrive at a definite date for a meet¬ 
ing.” That was agreed to and Mr. Lynch then made the 
statement: “Well, the union is not in any position to en¬ 
ter into any lengthy negotiations until well after the first 
of the year.” There was no great deal of insistence on 
the part of either Mr. Fritchman or Mr. Lynch. 

Q. Was there any discussion as to who should assume 
the responsibility for the postponement with respect to 
the temper of the men in that connection?—A. Nothing 
voiced on that. 

Q. I call your attention to a notation on the same sheet 
of your memorandum, in which you state that Mr. Lynch 
made numerous comments obviously intended to irritate 
the representatives of the management present, including 
some reflections on personal integrity. What were those 
statements?—A. Mr. Lynch stated that the attitude 
which the representatives of management had evidenced 
at this meeting recalled to his mind the attitude taken by, 
I believe, a Mr. Robinson, of Bethlehem Steel Company, 
at times, and that we were trying to evade things, and 
that we were not sincere; we were not telling the truth 
when we said that we wanted to settle this thing. 

He also made statements with respect to my personal 
ability to handle such things, and they were obviously 
designed to irritate, and an attempt to create anger on 
my part. 
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Q. Were there any grievances discussed at this meet¬ 
ing, in addition to the contract?—A. There were none. 

Q. Following that meeting did Mr. Fritchman call on 
you on December 23rd, as you had suggested?—A. Yes; 
he called personally, rather than by phone. 

Q. And what was your conversation with Mr. Fritch¬ 
man on December 23rd?—A. I told him that we could 
arrange a meeting, Mr. Becker, shortly after the first of 
the year. As for a definite date and time, January 6th 
being the first Monday after the New Year, it was unlikely 
that we could arrange a date before that, but if he would 
again call me at that time, we would set a definite date 
and hour in that week in which to meet. 

He did explain, Mr. Fritchman did express a desire to 
meet on January 4th. And, for other reasons, other en¬ 
gagements, I could not agree to that. 

[280] Q. Did you speak to him again before January 6th?— 
A. I did not. 

Q. Did you speak to him again on January 6th?—A. 
Yes. He called on January 6th. Again he called per¬ 
sonally. 

Q. What was the conversation on January 6th?—A. At 
that time, I told him that the management could meet 
during that week, but would prefer, however, to hold it 
over until Friday, January 10th. Mr. Fritchman didn’t— 
I won’t say he readily agreed to this, but there was not 
much opposition to that arrangement. 

Q. Did you see Mr. Fritchman again that day and Janu¬ 
ary 10th?—A. I did not. 

Q. Did you meet with Mr. Fritchman and his group on 
January 10th, as you had agreed?—A. We did. 

♦ * * 

[282] Q- Will you state briefly again what took place at the 
meeting on January 10th? 

Mr. Davis. Do you mean you want him to recite every¬ 
thing which happened? 

Mr. Becker. No; only briefly. 

By Mr. Becker: 

Q. You addressed yourself at once again to the con¬ 
tract?—A. Yes, sir; that is right. 

Q. Hc'v much time did you consume in the discussion 
of the contract?—A. Two hours. 

Q. After the consumption of two hours in the discussion 
of the various sections, I take it, of the contract, did you 
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again discuss it section by section as you did on the previ¬ 
ous meeting?—A. No; that was suggested by Mr. Med- 
rick, that he be allowed to read it over section by section, 
and my reply to that was that it did not seem necessary, 
as we had given considerable thought to it since the previ¬ 
ous meeting, and we had some questions to ask on the 
contract, and we would like to devote the time of the meet¬ 
ing to the asking and answering of those questions. 

Q. And did you so devote the two hours of which you 
have spoken?—A. That is correct. 

Q. At what point in the meeting, before or after that 
discussion was there another discussion with respect to 
the membership cards of the persons whom Mr. Fritchman 
undertook to represent?—A. Before being seated, I be¬ 
lieve Mr. Fritchman handed a pack of cards to Mr. Med- 
rick. Mr. Medrick laid them on my table or desk, just 
momentarily, and immediately picked them up and stuck 
them under his arm, and he said: “You don’t know’ who 
you can trust these days,” and sat down and placed them 
in his lap, and that is the only attention that was called 
to those cards, at the beginning of the meeting. 

However, after the meeting progressed to the point 
where, after we had discussed the sections on wages, hours 
of w’ork, vacations, seniority, and grievances, Mr. Fritch¬ 
man asked a question, whether they might take it for 
granted that because we had asked no questions on section 
2, dealing w’ith recognition, that they might take it for 
granted that we were prepared to accede to that. My 
answer to that w’as that, “No; we are not.” Upon which 
Mr. Medrick stated: “Well, I have here 473 signed cards, 
cards signed by your employees, designating the 
S. W. 0. C. as sole collective bargaining agency.” He 
asked us if w’e would like to see those cards, and I indi¬ 
cated no desire, having previously been told by Mr. Med¬ 
rick that he did not trust me in the handling of the cards. 
However, he did extract one from the pack and passed it 
over to Mr. Peter Gamber, who glanced at it and asked 
him a question or two about it, having to do with whether 
or not this agreement W’as binding, and Mr. Medrick 
assured Mr. Gamber it w’as legal in every w*ay, and Mr. 
Gamber handed it to me. but I did not glance at it. but 
just handed it back. 

* # * 

A. Well, at about 6:00 o’clock, or 6:10, most of the 
men present having been on the day turn, and not hav- 
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ing had dinner, were anxious to bring it to a close, and 
likewise the representatives of management were anxious 
to have the thing come to a close, and Mr. Medrick 
stated that the S. W. O. C. was on a spot ; that they had 
promised the men that at the next meeting they would 
have a contract ready to discuss with the men. a con¬ 
tract which was agreeable to the company; and that they 
were in a very bad spot, and he wanted the advice of 
management on that. 

Other things of that nature were mentioned. In re¬ 
ply to that. I attempted to demonstrate to Mr. Medrick 
the sincerity with which we were dealing with this thing, 
and the interest which we had in this matter, which was 
considered very important by us. but that many ques¬ 
tions had been answered by the S. W. 0. C., which 
threw a great deal of light on this agreement, and as a 
result of these answers, we would have to sit down and 
review the agreement again. I have in mind questions 
on such matters as this: As to what is meant by hourly 
earnings. Does that mean base rate? Does it mean 
[288] guaranteed minimum earnings, or does it mean actual 
earnings? I had Mr. Fritchman’s and Mr. Medrick’s 
reply to those questions, and I had carefully noted their 
replies. 

Naturally, as a result of their answers to some of the 
questions, the thing in our mind was clarified, and other 
things were further confused, and it necessitated a great 
deal more thought being given to it by us. I attempted 
to convey that to Mr. Medrick. and told him. however, 
that rather than set any definite date at that time, if Mr. 
Fritchman would communicate with me by phone on the 
following Monday, that we would then set a definite 
date. I told him that it would be necessary for me to 
consult with my superiors in this thing, and that I would 
endeavor to do so over the week end. 

Mr. Medrick felt called upon at that time to caution 
management that some very prompt action would have 
to be taken; that unless management sat down and 
signed this agreement and reached some agreement with 
the S. W. 0. C., it might be necessary for him to take 
all the men assembled there in a group down to visit 
the Defense Commission in Washington, and call their 
attention to the fact that Lebanon Steel Foundry, by 
failing to bargain collectively with the employees there, 
or with this group, were interferring with the National 
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Defense Program. He threatened other things of a 
similar nature. 

* * * 

Q. Now. will you state what conversation you had 
with Mr. Fritchman on January 13th?—A. On January 
13th, Mr. Fritchman, instead of calling by phone, again 
appeared at the office in the morning, and I saw him im¬ 
mediately. He asked for a date for this meeting, and 
I told him that it appeared to us that the earliest possi¬ 
ble date we could give him was January 24th. 

Q. Did you assign the reasons for that?—A. I told 
him substantially what 1 had told him at the meeting 
on January 10th; that I personally had a great many 
things to attend to, and I was getting a bit behind in my 
work and outside contacts and other problems with 
which I had to concern myself and, likewise, Mr. Quinn 
was a very busy man, and he was going out of town, 
and there were others whom we felt we would have to 
consult with on this thing, and it was .just not possible 
to arrange any meeting before the 24th. We might set 
tentatively a date for the 22nd or 23rd, but that date 
might come along and we would find it necessary to 
postpone the meeting, and we did not care to do it. We 
knew what reaction that would have on the men in the 
shop, and we would rather set a definite date and stick 
to it. 

Q. Did you set a definite date?—A. January 24th. 

Q. Did Mr. Fritchman agree to it? 1 —A. Mr. Fritch¬ 
man was not satisfied with it. He stated at a meeting 
the previous day, a meeting of the S. W. O. C., held the 
previous day, the men voted to set February 1st as the 
deadline, and that unless the company had an agreement 
signed with them by that time, that the matter would 
be taken out of his hands, and he would not be respon¬ 
sible for what happened after that. I told Mr. Fritch¬ 
man that I was sorry to hear that, but we would en¬ 
deavor, however, to do all we could in between the time. 

He said: “That will not be agreeable to my superior, 
Mr. Medrick, and would you mind calling Mr. Medrick 
and informing him of your decision in this matter?” 

Q. With respect to what? 

* # * 

Q. Did Mr. Medrick call you that day?—A. He called 
that afternoon. 

Q. Did he call the next day?—A. I called him the 
next day. 
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Q. What was the conversation on the 13th with Mr. 
Medrick?—A. On the 13th. Mr. Medrick told me that 
he had been advised by Mr. Fritchman of the date Jan¬ 
uary 24th, and that this was not satisfactory; that, how¬ 
ever, if the management was disposed to sit down on 
that date and really constructively go to work on this 
agreement, that we could have everything settled by 
February 1st. 

He was certain of that. He was certain that the atti¬ 
tude which management had displayed in this thing was 
sincere, and that we had evidenced a willingness to get 
together, and that we only had left between January 
24th and February 1st, seven days, but if we all sat down 
and worked mornings, afternoons, and evenings, on the 
thing, we could have something whipped in shape. I 
again assured him of our willingness to meet with him as 
often and as promptly as possible. 

[293] After having stated that it might be agreeable to hold 
it off to the 24th, he stated that unless we did come to an 
agreement on it, he would take the representatives to 
Washington to the Defense Commission, and make ar¬ 
rangements for a broadcast over WOR and WJZ, to the 
effect that the Lebanon Steel Foundry was interfering 
with the defense program. 

He tried very hard to get me to set another date. I 
listened attentively to his arguments, and I told him I 
would again consider it, and take it up again with my 
superiors and review my calendar to see if it could be set 
at an earlier date, and I would call him the next morning; 
and that was agreeable to him, and I left it that way. 

Q. Did you call him the next morning?—A. I did at 
his office. 

Q. What was the conversation?—A. I told him that it 
might be possible to arrange a meeting on the 22nd or 23rd, 
but that there were many contingencies there to be al¬ 
lowed for, which might interfere with the fulfillment of 
that engagement. Therefore, I would prefer, as I had 
stated, to wait until the 24th. 

Q. W’hat did he say?—A. He said that was not satis¬ 
factory. He again voiced the same things that he did the 
day before, as to what would happen, and that this dead¬ 
line was set. 

[294] Q. What date did he again state to be the deadline?—A. 
February 1st. 

* * * 
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Q. When did you receive the notice of complaint?—A. 
On January 14th, about four o’clock in the afternoon, I 
received a long distance telephone call from Mr. House of 
the National Labor Relations Board. He told me that a 
charge had been filed by the S. W. 0. C. against the Leb¬ 
anon Steel Foundry, accusing them of an unfair labor 
practice in refusing to bargain collectively. 

Q. That was the same day on which you had the last 
telephone conversation with Mr. Medrick?—A. That is 
correct. 

Q. The conversation with Mr. House was at four o’clock, 
you say?—A. That is correct. 

Q. And the conversation with Mr. Medrick was 
when?—A. About 10:30 in the morning. 

Q. W'hen did you receive a copy of the complaint? The 
next morning?—A. I did not receive a copy of the com¬ 
plaint. I made an engagement with Mr. House. Mr. 
House’s telephone conversation with me was to this effect: 

That he had heard the union side of this thing, and he 
would now like an opportunity to hear the company’s side. 
I told Mr. House that we were entirely at his disposal in 
that thing, and that he could make an appointment that 
was convenient to him. He suggested the date of January 
20th, at one o’clock, and to this I agreed without any 
hesitation. 

# * * 

By Mr. Becker : 

Q. What was Mr. Fritchman’s statement at that time 
with respect to an election?—A. Mr. Fritchman was ques¬ 
tioned by Mr. House as to whether or not he would agree 
to an election, and he stated he could not agree without 
consulting his superiors. 

Mr. House stated that, of course, if there were an elec¬ 
tion, and any independent union appeared on the ballot, 
then the union would know the status of the independent 
union. 

* * * 

Q. When after that was there any change in the repre¬ 
sentatives?—A. There was- 

Q. When?—A. It was either in September or October, 
1940, that there was an election held. 

* * * 

Q. Who advised you that there had been an election?— 
A. Mr. Gamber. 
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Q. Mr. Gamber. the personnel man?—A. That is 
correct. 

Q. When for the first time did this new group meet with 
you?—A. I cannot give you the exact date, but it was 
shortly after the election. 

Q. Did you call for the meeting?—A. No. 

Q. Or did they call for the meeting?—A. I did not call 
for any meeting at that time. 

Q. When they met with you, did you inquire of them 
as to whether or not they represented a majority of the 
employees?—A. I did not so inquire. 

Q. Did you ask for proof of majority representation?— 
A. I did not. 

Q. Was any proof ever offered to you, or submitted to 
you, of their majority representation?—A. By word of 
mouth, but that is all. 

Q. What do you mean, “by word of mouth”?—A. I was 
told that the results of the election were posted on the 
[ 310 ] company’s bulletin boards, and that there were at that 
time 275 votes cast. 

Q. Who told you that?—A. Mr. Gamber. 

Q. Did Mr. Gamber tell you whether or not he saw the 
ballots that were cast?—A. That question did not come 
up, and no statement was made on that. 

Q. You just accepted Mr. Gamber’s word for what he 
said?—A. I accepted Mr. Gamber’s statement that there 
w’ere 275 votes cast, and made a mental calculation. 

Q. But you did not ask for any proof other than taking 
Mr. Gamber’s word that 275 ballots were cast?—A. That 
is correct. 

Q. Did you accord to that group that came in- 

Trial Examiner Paradise. Excuse me. please. Was 275 
a majority of all the employees at that time? 

The Witxess. I would say it was about 50 percent. It 
was very close to being half. 

By Mr. Davis: 

Q. Did you accord to the group that came in to see you 
sole collective bargaining rights on behalf of the employees 
in the plant?—A. I did not. 

Q. You did not?—A. No. sir. There was no mention 
made of any such thing. 

* * * 

[ 312 ] Q. Did you meet with this group of representatives 
after December 16, 1940?—A. I met with the group of 
the Independent Association after December 16th. 
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Q. When did you meet with them?—A. I believe it 
was on January 14th. 

Q. January 14th?—A. Yes, sir. 

* * * 

Q. What was the extent of your authority? Tell us 
what the extent of your authority was, as you under¬ 
stood it.—A. I am authorized to deal with labor. I 
have charge of all labor and supervisory help in the 
plant. I have within my power the granting of salary 
increases, individual wage increases, and things of that 
sort, but anything so far reaching as a general increase 
in wage level, or the granting of a sole collective bar¬ 
gaining right to any group, and such things as that, are 
so far reaching and so important, that being just a paid 
employee of the company and not a stockholder, it would 
be just natural to expect that I would have to consult 
with my superiors and with the stockholders. 

Q. You are not an officer of the company? 1 —A. I am 
not. 

Q. You feel. also, that it was incumbent upon you to 
consult with the officers of the company?—A. On mat¬ 
ters of that sort. 

Q. Did Mr. Quinn give you any instructions concern¬ 
ing the negotiations with the S. W. 0. C.?—A. Mr. 
Quinn instructed me to meet with the S. W. 0. C., that 
being consistent with our policy in such matters, and 
instructed me to ascertain the intent and purpose of 
some of the statements in the proposed agreement, 
which I did at the meeting of June 10th; and to report 
back to him such things as I was able to determine in 
that meeting, which I did. 

Q. In other words, you were supposed to meet with 
them and discuss what they wanted?—A. That is cor¬ 
rect. Explain to them. also, as I did. the company pol¬ 
icy in matters of that sort. 

Q. You were not prepared at any of those meetings to 
come to an agreement with them on any of those pro¬ 
visions?—A. No. 

Q. Now, you said that you would take back to Mr. 
Quinn and Mr. Worrilow and others and discuss with 
them what*.-the S. W. 0. C. wanted. Is that right?—A. 
That is right. 

Q. Now, what others did you refer to in addition to 
Mr. Quinn and Mr. Worrilow? 

* * * 
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[323] Q. Did you discuss with the representatives of man¬ 
agement what had transpired at the meeting on Decem¬ 
ber 21, 1940. with the S. W. 0. C. representatives?—A. 
The copy of the notes which I have here today was given 
to Mr. Quinn, following that meeting. 

Q. Did you discuss that with him? Did you discuss 
the notes with him?—A. Between that day and New 
Year’s—I think it may have been after New Year's, but 
there was a discussion with Mr. Quinn on what had 
transpired. 

Q. Just between you and Mr. Quinn?—A. Just be¬ 
tween Mr. Quinn and I. I do not know whether he 
carried it further and consulted with Mr. Worrilow. Mr. 
Spofford or counsel. I couldn’t say. 

Q. Did you go over the proposed contract with Mr. 
Quinn, one similar to Board's exhibit No. 8?—A. That 
is correct; we did. 

* * # 

[324] Q. You knew at the time, or for some time past, that 
the S. W. 0. C. was enrolling employees in the plant in 
their organization?—A. I heard only rumors to that 
effect. 

* # * 

[328] Q. Did you understand that he wanted you to agree to 
that?—A. He asked us, in reading this thing, whether 
we had any questions or comments on this agreement. 
We prefaced all our comments with the statement that 
we were not in position to discuss this agreement, before 
we even consented to his reading it in our presence. 

♦ * * 

By Mr. Davis: 

Q. Then on January 10. 1941, didn’t they again ask 
for recognition as sole collective bargaining agent?—A. 
That is the first time that it was asked, other than it 
having been read from the agreement. 

Q. And, of course, you gave the same reply and re¬ 
fused to recognize them as the sole collective bargaining 

[329] agent. Is that correct?—A. I don’t know that there 
was any direct reply to that question. 

Q. Do you remember, after going over the entire con¬ 
tract. that Mr. Fritchman or Mr. Medrick came back 
and said: “Well. now. let’s go back to section No. 2 and 
see if we can agree on one thing.” and again pointed 
out the clause on recognition. Do you recall that?—A. 
No; I do not. After going over the sections on wages. 
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hours of work, and so forth, Mr. Fritchman asked if 
he could take it for granted that the previous sections 
were agreeable, and my reply to that was that we would 
discuss first of all those questions which concerned us 
most, and then we would enter into discussions of the 
preceding sections. 

Q. Let me call your attention to respondent's exhibit 

No. 9, your notes, on what transpired on January 10th. 

Page 4 reads: “Mr. Fritchman at that point asked 

whether he could take it for granted, in view of the fact 

that we dealt first with section 3, that sections 1 and 2 

were agreeable to management, and the writer's reply 

was that this was not intended.” Is that correct?—A. 

That it was not intended that they were agreeable to 

management. [3301 

* * * 

Q. Did he say that you were not competent, or that [331] 
you were not authorized, or did not seem to be author¬ 
ized. or willing to agree to anything?—A. No; it was a 
statement as to competence and not authority. 

Q. Now, at the meeting on January 10th, you testi¬ 
fied that Mr. Medrick put the cards of the SWOC on a 
table in front of you?—A. Yes, sir. That was before 
we were seated. 

Q. How long did they remain there?—A. A fraction 
of a minute. 

Q. Then you say he tucked them under his arm?— 

A. If I can recall the thing exactly, Mr. Fritchman 
came in with the cards and passed them to Mr. Medrick, 
who placed them on the table momentarily. He imme¬ 
diately picked them up and placed them under his arm, 
and said: “You never know who you can trust these 
days. We had an experience recently where a fore¬ 
man broke into a man's locker and stole 20 of these 
signed cards, so that we don't trust anybody.’’ 

Q. How long did he keep them tucked under his 
arm?—A. For the duration of the meeting. 

* * * 

Q. Did Mr. Medrick keep the cards tucked under his [332_[ 
arm all that time?—A. He kept them on his lap. 

Q. Then he took them from under his arm and put 
them on his lap?—A. Oh, yes; certainly. 

Q. Did he put them on the table again when he took 
one out to hand to you or Mr. Gamber?—A. He did not. 

Q. He did say that you could check them, if you 
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wanted to?—A. He invited us to check the cards, if 
we wanted to. 

Q. Didn’t he tell you it was the custom with com¬ 
panies he had negotiated with to turn the cards over to 
the treasurer, or the man in charge of the records, to 
check the membership, and that there were instances 
where he had had the company- 

[340] By Mr. Davis: 

Q. Now. did you tell Mr. Medrick on January 13th. 
when he talked to you over the telephone, that you in¬ 
tended to recognize and deal with the Independent group 
as sole collective bargaining agent until the definite 
status of each group was established?—A. That is my 
recollection. 

Q. Now. I ask you again, do you want to refresh your 
recollection and change your testimony as to whether 
or not you did accord to the independent group of rep¬ 
resentatives sole collective bargaining rights?—A. I 
did not. 

Trial Examiner Paradise. Suppose you explain the 
inconsistency between what you told Mr. Medrick and 
your present testimony. 

By Mr. Davis: 

Q. Do you have any explanation for telling Mr. Med¬ 
rick that you did and that you would would grant them 
sole collective bargaining rights, when as a matter of 
fact, you now testify that you did not?—A. I think the 
statement previous to that particular sentence clarifies 
it to some extent, in that it was intended there to con¬ 
vey the thought that we would deal with the S. \Y\ O. C. 
and the independent group in the handling of such 
grievances as may have come up, until there was a set¬ 
tlement of this matter. The term ‘‘sole collective bar- 

[341] gaining agent” in that case was used by me without 

proper knowledge of all it implied. 

* * * 

Q. Did you call him or Mr. Fritchman to tell them 
that you had cancelled the appointment for January 
24. 1941?—A. Not knowing where to get hold of Mr. 
Fritchman. I asked Mr. Gamber to contact one of the 
members of the S. W. 0. C. in the shop and relay to Mr. 
Fritchman the request that he call me. 

Q. Yes.—A. Which he did on—I forget the date, but 
probably about the 22nd of January. 
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Q. What did you tell Mr. Fritehman when he called 
you on January 22nd, or thereabout?—A. I told Mr. 
Fritehman that since the National Labor Relations 
Board had come into this picture, and since Mr. House 
had been to the plant on Monday, and this whole thing 
was rather definite in our minds, and that Mr. House 
had conveyed to us the thought that we did not act in 
good faith by either meeting with the S. W. O. C., in the 
first place, that they thought that they should wait, or 
the next step should be on the part of the National 
Labor Relations Board, and that we thought it would 
accomplish no good to again meet on the 24th. 

* * * 

Q. You do recall that at the meeting on January 20. 
1041. when management raised that question, that Mr. 
House suggested that the negotiations continue?—A. 
That is correct. 

* * * 

Redirect examination by Mr. Becker: 

Q. Mr. Phillips, several times in your cross-examina¬ 
tion, you were called upon to answer questions with re¬ 
spect to your having failed to accord individual groups 
sole collective bargaining rights. Did anybody at any 
time representing any group in any of the conferences 
to which you have testified, in so many words ask you 
to be recognized as the sole exclusive bargaining unit?— 
A. (Witness pauses.) 

Q. Let me complete the question. Other than what¬ 
ever the legal effect of this contract may be. Dismiss¬ 
ing that for the minute, did anybody at any time ever 
ask you for any exclusive bargaining rights?—A. In the 
meeting of January 10th, the S. W. O. C. requested that. 

Q. When did that conversation take place?—A. Dur¬ 
ing the meeting, toward the latter part of the meeting. 

Q. Do you refer to the exhibition of the cards?—A. 
That is right. 

* * # 

Q. From whom did you obtain these bylaws, if you 
know?—A. It was a member of the committee of that 
group, but I can’t recall his name. I don’t know 
exactly who it was. 

Q. Now. during the period from December 16, 1940, to 
January 14. 1941, did you know that, in addition to 
such other conferences as you have testified to, with 
Mr. Quinn. Mr. Worrilow, Mr. Spofford, and so forth, 
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and Mr. Horton. I believe, did you know that Mr. Quinn 
was conferring with me constantly during that period?— 
A. I had no definite knowledge of such, but suspected that 
that was the case. 

Q. Did Mr. Quinn at any time make any statements 
to you to the effect. Mr. Phillips, or were the substance 
of his statements, that it was advice received from me, 
as a result of consultation with me?—A. He did men¬ 
tion at times advice from Counsel, that is correct. He 

did not mention your name. 

♦ * * 

[370] Trial Examiner Paradise. Now, have you ever bar¬ 
gained with the employee representatives on such mat¬ 
ters as the general wage scale in the plant? 

The Witness. Yes; several times. 

Trial Examiner Paradise. As distinguished from indi¬ 
vidual wage grievances? 

The Witness. Yes. 

Trial Examiner Paradise. Have you bargained with 
them concerning general working condition? 

The Witness. Yes. 

Trial Examiner Paradise. For example, what sort of 
matters? 

The Witness. Well, hours of work, vacations, normal 
health and sanitary conditions in the plant, and such 
things as thai. That was usually the purpose of any 
meeting. There was always some such thing behind 
the calling of any meeting. 

Trial Examiner Paradise. Did you ever come to any 
understanding with the representatives on those matters? 

The Witness. Things were never wholly satisfactory 

[371] to either party. I mean, in some cases there was usually 
some agreement reached. For instance, on the question 
of wages in the year 1940. and questions of rates of pay. 
when they increased the minimum earnings to & 2 l /> cents 
an hour, and so forth, and there was some agreement 
reached. 

Trial Examiner Paradise. All right, these things, va¬ 
cations. minimum rates, and so forth, were they the re¬ 
sult of discussions between yourself and the repre¬ 
sentatives? 

The Witness. That is correct. 

* * * 

[372] Trial Examiner Paradise. Was there ever an embodi¬ 
ment of any understanding reached by the company and 
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the representatives in the form of a written paper, 
signed by the company and the representatives? 

The Witness. To the best of my knowledge; no. 

Trial Examiner Paradise. Now, when did you learn, 
if you did learn, that six of the nine representatives 
had gone over to the S. W. 0. C.? 

The Witness. I think I was first advised of that by 
Mr. Fritchman in the meeting on December 21st. 

* * * 

Trial Examiner Paradise. Now, on page 2 of respond¬ 
ent’s exhibit No. 8, which is your notes of the meeting 
of December 21st, there are a couple of matters which 
I think require some explanation. You state in the first 
sentence, referring to the need for time to study the 
S. W. 0. C. agreement, that, “there had been insufficient 
time for a careful study of this proposed agreement, but 
a casual study left much to be desired from the stand¬ 
point of management.” You also say. “and much to be 
discussed from the standpoint of employee representa¬ 
tion.” What does that mean? 

The Witness. I am not certain just what I intended 
to convey there. 

Trial Examiner Paradise. Have you any notion as 
to what it means? Just read it. 

(Handing paper to witness.) 

The Witness. I think that could be amplified by the 
statement following it. That refreshes my mind as to 
what was intended by that statement. 

Trial Examiner Paradise. Just tell me what it means, 
your memory having been refreshed by a reading of 
the whole paragraph? 

The Witness. That there was much to be discussed 
from the standpoint of employee representation, as we 
had been dealing with what we were told was the duly 
constituted body for collective bargaining, and this was 
another body coming in and claiming to do the same 
thing as this other body claimed, and that was to rep¬ 
resent the men. 

Trial Examiner Paradise. Will you tell me what you 
mean by the phrase “from the standpoint of employee 
representation”? 

The Witness. There was a question in our mind, or 
in my mind, as to just who did represent the employees. 

Trial Examiner Paradise. Did you say that to the 
S. W. 0. C. representatives at that time? 

418570—41-4 


[375] 


[376] 




48 


The Witness. Yes. 

Trial Examiner Paradise. In what language? 

The Witness. I stated that we were dealing—that 
the question in my mind—we were not ready to go ahead 
with the agreement as there was a question in my mind 

[377] as to who represented the employees, and we had been 
dealing with the body which we were told was duly 
constituted for collective bargaining. And Mr. Fritch- 
man’s reply to that was: “Let s read this thing through 
section by section, and you can comment as you see fit.” 

Trial Examiner Paradise. Then, as I understand your 
explanation of this phrase, “from the standpoint of em¬ 
ployee representation, it really refers to the question of 
whether or not the S. W. 0. C. or the employees' rep¬ 
resentative plan represented the employees.” Is that what 
you are trying to say? 

The Witness. That is correct. 

Trial Examiner Paradise. Just so that you are not 
under any misapprehension, and that I am not under 
any misapprehension does or does not that refer to 
the question of employee representation under the 
S. W. O. C. contract, which is something separate and 
apart from the question of which organization repre¬ 
sents the employees? 

The Witness. No. It is which organization repre¬ 
sents the employees. That is what is intended. 

Trial Examiner Paradise. Why did you say on page 2 
of the same exhibit, referring to section 2 of the 
S. W. 0. C. contract, that you were not in a position 
to discuss the contract arrangement covering the matter 
of exclusive recognition, because, as you said—I will 
read the whole sentence here: “However, in paragraph 

[378] 1, dealing with the Lebanon Steel Foundry recognizing 
the S. W. 0. C. as a sole collective bargaining agent for 
its employees, the managements reply was that this, of 
course, is a subject which we are in no position to dis¬ 
cuss and have no comments to make other than that 
we will recognize and deal with anyone who claims to 
represent any of our employees, but that we have been 
dealing with an independent group as sole collective 
bargaining agency.” Now, to repeat the question, why 
did you say that the question of exclusive recognition 
was something in which you were in no position to 
discuss? 
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The Witness. My only answer to that could be that we 
were not aware of all it entailed, and all that was expected 
under such an arrangement. There had been at the best 
four days elapsing between the presentation of that agree¬ 
ment and this meeting. 

Trial Examiner Paradise. Is that your explanation? 

The Witness. That is correct. 

Trial Examiner Paradise. In Board’s exhibit No. 12, 
which refers to conversations with Mr. Fritchman and 
Mr. Medrick on January 13th, you have stated in the last 
paragraph that you explained to both Mr. Fritchman and 
Mr. Medrick that there must be a clear distinction made 
between the handling of grievances and negotiations for 
a contract, and that it was the disposition of management 
to deal with the S. W. 0. C. in the handling of grievances, 
but that any contract negotiations required lengthy and [379] 
deliberate attention. Then you say: “In the meantime, 
we intended to recognize and deal with the independent 
group as sole collective bargaining agent until the definite 
status of each group was established.” Do you recall 
that? 

The Witness. I think 1 previously testified on that 
very point last Friday, or Saturday, to the effect that if 
such a statement was made by myself, it was not made with 
full knowledge of all that it implied. WTiat was intended 
there in talking to Mr. Fritchman and Mr. Medrick was 
that we were disposed to recognize the fact that they did 
represent some of our employees, as witness the fact that 
they had brought several of them in the office at different 
times, and if anything came up in the way of individual 
wage rates, working conditions, and so forth, we would 
try to deal with those. 

Trial Examiner Paradise. Am I in error in believing 
that at that time you knew the difference between the pres¬ 
entation of grievances and collective bargaining? 

The Witness. I don’t quite follow you on that. 

Trial Examiner Paradise. Did you at the time that 
you wrote that know that there was a difference between 
collective bargaining with a representative group and en¬ 
tertaining grievances with various groups or individuals? [380] 

The Witness. Yes. sir; to my mind there is a separate 
and distinct difference between the handling of individual 
grievances and negotiation for a contract, calling for sole 
collective bargaining rights. 
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Trial Examiner Paradise. In respondent’s exhibit No. 
8, referring to the meeting of December 21st, you use this 
language, which appears to me to indicate recognition of 
the same distinction, and you say: ‘‘The company is in 
no position to discuss recognition of the S. W. 0. C. as 
sole collective bargaining agent, and has no comments to 
make other than we will recognize or deal with anyone 
who claims to represent any of our employees, but that 
we have been dealing with an independent group as sole 
collective bargaining agency.” 

The Witness. That statement was given in error, and 
I think I have previously testified that we had not any 
contract, any verbal or any written contract with this 
other group as sole collective bargaining agent. We had 
been dealing with them or bargaining with them, but “sole 
collective bargaining agent” should not have been used, 
consistent with the facts of the case. 

Trial Examiner Paradise. Would you say that the use 
of this term in both respondent’s exhibit No. 8 and Board’s 
exhibit No. 12 was in error in both cases? 

[381] The Witness. May I see numbers 8 and 12. please? I 
don’t remember them. 

Trial Examiner Paradise. Yes, sir. 

(Handing papers to witness.) 

The Witness. I would say it was in error in both cases. 

Trial Examiner Paradise. So that I will understand 
your testimony, then is it your testimony that you at no 
time told the representatives of the S. W. 0. C. that you 
had been or would deal with the Independent group as sole 
collective bargaining agent? 

The Witness. I think that is correct. I did state that 
we had been bargaining with the other group, and had 
been dealing with the other group, but I do not think at 
any time that I used the term “sole bargaining agent.” 

Trial Examiner Paradise. Had not you been dealing 
with the independent group as representatives of all the 
employees? 

The Witness. Yes; they represented all the employees. 

* * * 

[405] Mr. Davis. I will offer in evidence as Board’s exhibit 
5-Bl to 5-B21, inclusive, a group of cards, to which re¬ 
spondent makes no objection as to authenticity, which 
were removed from the pack by the respondent, for one 
reason or another. These cards are exclusive of Board’s 
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exhibit 5A-1 to 5A-337, inclusive, which have been ad¬ 
mitted in evidence. 

Trial Examiner Paradise. In other words, as I under¬ 
stand it, these cards were laid aside merely because they 
bear a date subsequent to the 14th of January, or because 
the signature of the employee does not appear on the com¬ 
pany pay roll, or what other reasons would there be? 

Mr. Davis. Or that there was a change of job, in one 
instance, from a production employee to time study. 

* * * 

Harold E. Fritchman, recalled as a witness in rebuttal, [408] 
by and on behalf of the National Labor Relations Board, 
having been previously sworn, was examined and testified 
further as follows: 

direct examination 

* * * 

Trial Examiner Paradise. When did you first see the [410] 
list which you hold in your hand. Board’s exhibit No. 15? 

The Witness. Some time during the month of October. 

Trial Examiner Paradise. W^as it then in its present 
form, or did it then contain only the typewritten names? 

The Witness. It then contained only the typewritten 
names. 

Trial Examiner Paradise. When were the printed 
names, or rather the handwritten names added? 

The Witness. They were added during that month, and 
possibly the early part of the month of November. 

Trial Examiner Paradise. Who added them? 

The Witness. Some, I believe—or, I know some I 
added myself, and some were added by the secretary in the 
office. 

By Mr. Davis: 

Q. What is his name?—A. Charles Medrick. 

Trial Examiner Paradise. Go ahead. Counsel. I do 
not want to do your job. 

By Mr. Davis : 

Q. I believe you testified already that Charles Medrick 
worked under your supervision with respect to these 
lists?—A. That is correct. 

Q. Did you inspect the lists after he had done any work 
on them?—A. I did. 
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Q. Will you tell us in your own words, whether or not 
you checked them over from time to time, and how often 
you did it?—A. I would say that all these lists were 
checked during the month of November. They were pre¬ 
pared at least three times. 

Q. And checked how?—A. By listing the cards in 
alphabetical order, counting the cards, and then compar¬ 
ing the cards in those particular stacks with the names 
that appear on the list, to see whether there were any 
which possibly should be included, which we missed, and 
if we found any, we added them at that time. 

Q. The cards to which you refer are the same as the 
cards already in evidence as Board’s exhibit 5A-1 to 
5A-337 and 5B-1 to 5B-21. inclusive?—A. All with the 
exception of this October list. I believe some of the names 
appearing on the October list may have been taken from 
the blue or brown membership cards, but all the names 
appearing on any other lists were taken from the white 
cards. 

Q. After that list was typed or written upon, what was 
done with it?—A. It was placed in the office filing cabinet 
and referred to continually as we felt occasion to refer to. 

Q. Is that the cabinet about which you have testified 
on your direct and cross examination?—A. That is correct. 

Q. Now, will you look at Board’s exhibit No. 16 for iden¬ 
tification and tell us what that list is?—A. The procedure 
in compiling this list was identically the same as I have 
described for the previous list ; and I might say that the 
procedure in compiling all these lists was identically the 
same as the procedure which I described in the October 
list, with the exception that all other lists, other than 
October, were compiled solely from white cards, where 
the October list is also a combination of white cards along 
with blue or brown ones. 

* * * 

By Mr. Davis: 

Q. Take Board's Exhibit No. 15 for identification. 
Can you tell us when the last writing on that list, to the 
best of your recollection, was made, as you have de¬ 
scribed?—A. With respect to this particular list which 
was compiled in October, my recollection is not so clear 
as to just when we did stop adding names to that par¬ 
ticular list, for the reason that they were compiled from 
three different, types of cards. My recollection as to the 
make-up of this is not so particularly clear at this time, 
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except I do know that it was made up in October, and 
from various types of cards. 

Q. I ask you to look at Board’s exhibit No. 14 for iden¬ 
tification, and tell us when, to the best of your recollec¬ 
tion, that list was completed with regard to adding all the 
names?—A. I believe this list was completed about Jan¬ 
uary 21st. Wait just a minute. I want to change that. 

January 27th, probably. 

Q. The 27th of January?—A. That is right. 

Q. What year?—A. 1941. 

Q. How about these others?—A. They are all dupli¬ 
cates, but some of them have more names written in 
than others. 

Q. Referring to Board’s Exhibits numbers 16, 17 and 
18?—A. That is right. 

Q. You say these are duplicates?—A. Yes, sir. 

Q. Can you tell us when the lists were completed and 
the last writing or typing was made on the lists, Board’s [ 416 ] 
exhibits numbers 16, 17, and 18?—A. I would say at the 
latest it was the second week in December. 

Q. Of what year?—A. 1940. 

Trial Examiner Paradise. What makes you say that? 

What do you know about it? 

The Witness. Because I remember before we had our 
meeting with the company, I had the list typed up, and 
that was either in the latter part of November or the 
early part of December, and I had a list typed up, and 
I counted the cards, and I remember that—I am not sure 
whether it was Mr. Medrick or young Mr. Medrick—but 
I remember I remarked to him: 

“Well, we have got a good majority, and I think it is 
about time to contact the company.” 

That was said about the time that this list was typed, 
and remembering that remark, I know it was typed 
either in the latter part of November or the early part 
of December. 

Trial Examiner Paradise. What did you have to do 
with preparing the lists from the cards, if anything? 

The Witness. I merely instructed the secretary, as I 
brought in the cards, to compile such a list, and to try to 
keep them in alphabetical order, and I also instructed 
him to leave space between the various letters of the [ 417 ] 
alphabet, so that as time went on we could add other 
names, rather than compile a complete new list every 
time. 
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Trial Examiner Paradise. Did you check the lists 
against the cards after they were prepared? 

The Witness. I checked them on the matter of count. 
I did not necessarily check each particular name against 

each name appearing on the cards. 

* * * 

[418] Q. Did you make any count of the cards at the time 
that you took them out of the file and brought them 
down to the office of the company on January 10, 
1941?—A. I did, and I counted the cards at that time 
rather than the list. 

Q. How many cards were there?—A. On December 
12th? 

Q. January 10th.—A. Oh, January 10th? 

Q. That is, when Mr. Medrick took them and put 
them on the table.—A. at that time, there were 342, 1 
believe. 

Q. 342?—A. That is, white cards. 

Q. Yes.—A. And there had been quite a few of the 
other cards, membership cards, and we also had some 
cards dated back in 1937. 

Q. I mean the white cards. Of these white cards, did 
you count those cards on the day that you and Mr. 
Medrick took them down to the company, on January 

[419] 10, 1941?—A. That is correct; I counted the cards. 

Q. And how many cards did you count at that time?— 
A. 342,1 believe it was. 

Q. And those are the same cards which are in evi¬ 
dence now and contained in the packages. Board’s 
Exhibit 5A-1 to 5A-337?—A. They are. 

Q. And 5B-1 to 5B-21, inclusive?—A. That is correct. 

* * * 

[423] By Mr. Becker: 

Q. When you had these cards with you, in the cus- 

[424] tody of Mr. Medrick, on January 10th, at the offices of 
the Lebanon Steel Foundry, what was your answer to the 
question which I asked during my first cross-examination 
as to whether or not you heard Mr. Medrick say that 
there were more than 473 cards?—A. You did not ask 
me that question. 

Q. Did you hear him say that?—A. I heard him men¬ 
tion a figure, but I do not recall the exact figure. 

Q. Was it more than 342?—A. I think it was. 
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Q. Was it more than 342 by a hundred?—A. If you 
will let me explain it, I think I can clear the whole thing 
up. 

Q. I would be glad for you to explain it.—A. At the 
time we passed these cards out, we had other cards 
which other people had signed, and there was a question 
in our mind as to whether or not membership cards 
signed during the 1937 campaign were still in effect, or 
whether they could be used in the present campaign. 

Then, when Mr. Medrick mentioned that figure, his 
figure, I am sure—although I couldn’t say positively— 
was his impression of both lists, that is, the lists signed 
during the present campaign and also those in 1937. 

And since that time, we have been informed, or rather, 
advised that those 1937 cards would not b^ suitable. 

* * * 

Redirect examination by Mr. Davis: [425} 

Q. Mr. Fritchman, do you have cards signed by em¬ 
ployees of the Lebanon Steel Foundry dated in 1937, 
in addition to the cards which are in evidence?—A. That 
is correct. 

* « * 

Trial Examiner Paradise. Mr. Witness, did you an- [426] 
swer the question—I think you said you counted the 
cards before you called on the company to negotiate 
with the union in December? Is that correct? 

The Witness. That is correct. 

Trial Examiner Paradise. Did you state as to how [427] 
many cards you counted at that time? 

The Witness. 335. 

* * * 

Trial Examiner Paradise. As I understand it, it is [429] 
stipulated by counsel that if Mr. Charles Medrick, the 
secretary, were called, he would testify that he prepared 
these lists which have been marked for identification as 
Board’s Exhibits numbers 14 to 18, inclusive, at the 
times testified by Mr. Fritchman, and from the member¬ 
ship cards which Mr. Fritchman brought to the office 
from time to time. Is that correct? 

Mr. Becker. Yes; I agree to so stipulate. 

Trial Examiner Paradise. Do you so stipulate, 

Counsel? 

Mr. Davis. Yes. 

* * * 
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[431] Leo Moyer, recalled as a witness in rebuttal, by and 
on behalf of the National Labor Relations Board, having 
been previously sworn, was examined and testified dur- 
ther as follows: 

Direct examination by Mr. Davis: 

Q. Mr. Moyer, did you at any time know of any name 
by which these representatives elected in the plant were 
called?- 

Trial Examiner Paradise. Are you referring to the 
name of the Association? 

Mr. Davis. Yes. 

The Witness. I never knowed the name of the Asso¬ 
ciation. The only thing I knowed of it was company 
union. That is the only thing. 

[432] By Mr. Davis: 

Q. Did you ever sign any membership card or evi¬ 
dence of membership in any organization other than 
S. W. 0. C.?—A. No: the only one was S. W. 0. C. 

Q. Were there any dues collected at any time for any 
union among employees in the Lebanon Steel Foun¬ 
dry?—A. At no time that I can recall. 

Q. There has been offered in evidence by the respond¬ 
ent the bylaws of an association entitled “Association of 
Independent Lebanon Steel Foundry Workers.” Did 
you ever hear that name before? 1 —A. No; I didn't. I 
heard of it when the Labor Board came in there and 
questioned us three representatives. 

Q. That was in January of 1941?—A. It was in Jan¬ 
uary some time. 

* * * 


BOARD EXHIBIT NO. 3 
United States of America 
Before the National Labor Relations Board 
Fourth Region 
Case No. IV-C-902 

In the Matter of Lebanon Steel Foundry Company 

and Steel Workers Organizing Committee, affili¬ 
ated with the C. I. 0. 

STIPULATION—THE BUSINESS OF THE COMPANY 

It is hereby stipulated and agreed by and between 
Lebanon Steel Foundry and counsel for the National 
Labor Relations Board that the Respondent submits the 
following data concerning the interstate commerce fea¬ 
tures of its business which, as embodied in this stipula¬ 
tion, may be admitted in evidence at the hearing in the 
above-entitled case: 

1. Lebanon Steel Foundry, the Respondent, is a Penn¬ 
sylvania corporation, having been incorporated on De¬ 
cember 11. 1911. 

2. The Respondent's plant and principal offices are 
located at Lebanon, Pennsylvania. 

3. The officers and directors of the company are: 
Officers—W. H. Worrilow, President; T. S. Quinn. Treas¬ 
urer; W. R. Spofford, Secretary. Directors—W. H. Wor¬ 
rilow, T. S. Quinn, W. R. Spofford. 

4. The Respondent is engaged in the manufacture, 
sale, and distribution of stainless, special alloy, and car¬ 
bon steel castings. The approximate annual produc¬ 
tion of these finished products for the year 1940 in dollar 
volume was $1,900,000.00. 

5. The Respondent employs as of the date hereof ap¬ 
proximately 750 persons. 



6. The raw materials used in the manufacture of its 
finished products are steel scrap, ferro alloys, nickel, 
iron ore. pig iron, sand, clay, oxygen, and fuel oil. Dur¬ 
ing the year 1940 the total dollar volume of the raw 
materials used by the Respondent was approximately 
S49S.000.00. 

7. Approximately 55% of these raw materials, used 
in the manufacture of Respondent’s finished products, is 
obtained from without the State of Pennsylvania. 

8. The said raw materials are obtained from the States 
of New York, New Jersey, Ohio, Wyoming, West Vir¬ 
ginia, and Pennsylvania. 

9. Approximately 70% of the Respondent’s finished 
products is exported to without the State of Pennsyl¬ 
vania, to the States of Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island, Connecticut, New York, 
New Jersey. Delaware, Maryland, Virginia, North Caro¬ 
lina. Alabama, Ohio, Indiana, Michigan, Illinois. Ken¬ 
tucky, Tennessee, Oklahoma, Texas, Nebraska, Califor¬ 
nia. and the Dominion of Canada. 

Neither the Respondent nor the National Labor Re¬ 
lations Board is precluded from proving or introducing 
evidence as to other or additional facts relative to the 
matters herein contained. 

Lebanon Steel Foundry, 

By (S) Becher& Ehrgood, Attorveys. 

(S) Jack Davis, 

Jack Davis, Attorney, 

National Labor Relations Board. 


Dated: 


BOARD EXHIBIT NO. 6 
Agreement 

This Agreement dated,.between the Leb¬ 

anon Steel Foundry Company (hereinafter referred to 
as the “Corporation”) and the Steel Workers Organizing 
Committee (hereinafter referred to as the “Union”) on 
behalf of its members employed by the Corporation. 

Section 1. 

It is the intent and purpose of the parties hereto that 
this agreement shall promote and improve industrial and 
economic relationships between the employees of the Cor¬ 
poration and the Corporation; and to set forth herein 
the basic agreements covering rates of pay, hours of work, 
and conditions of employment to be observed between the 
parties hereto. 

It is understood and agreed that this agreement pertains 
only to employees of the Corporation at its manufacturing 
plant. A thirty day trial period shall be given to new 
employees, during which time they shall not be subject 
to the provisions of this agreement. 

The term “employees” as used in this agreement, shall 
not include foremen, assistant foremen, office employees 
or salaried employees not on production work. 

Section 2.—Recognition 

The Corporation recognizes the Union as the sole col¬ 
lective bargaining agency for its employees and agrees 
that all employees of the Corporation shall be subject 
to the provisions of this agreement. 

The Corporation recognizes and will not interfere with 
the rights of its employees to become members of the 
Union. There shall be no discrimination, interference, 
restraint, or coercion by the Corporation or any of its 
agents against any employees because of membership in 

( 39 ) 
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the Union. The Union agrees not to intimidate or coerce 
employees into membership and also not to solicit member¬ 
ship on Corporation time. 

Section 3.—Wages 

The minimum hourly rate for common labor shall be 
Sixty Two and one-half (62*4^) cents per hour. Effective 

.a Six (6) cent per hour increase shall be 

paid for all skilled and semi-skilled work and said increase 
shall be based on the rates that were in effect for such 
work on October 1, 1940. During the term of this agree¬ 
ment there shall be no reduction in any employee's hourly 
earning power. Benefits resulting from increased pro¬ 
duction shall be shared proportionately by the workers 
involved and the Corporation. Piece work rates shall af¬ 
ford the worker a fair opportunity to figure his daily earn¬ 
ing. 

Section 4.—Hours of Work 

There shall be established an eight (8) hour day and 
a forty (40) hour week. Time and one-half shall be paid 
for all work in excess of eight (8) hours in any day or 
forty (40) hours in any one week. Time and one-half 
shall be paid for Saturday and Sunday work. 

Section 5.—Seniority 

It is understood and agreed that in all cases of promo¬ 
tion, or increase, or decrease of forces, the following factors 
shall be considered, and where factor (b) is relatively 
equal, length of continuous service shall govern: 

A. —Length of continuous service. 

B. —Knowledge, training, ability, skill, and efficiency. 

Seniority shall be considered from the standpoint of 

departmental seniority, occupational seniority, and plant 
seniority. Departmental Seniority shall be deemed to 
mean length of service in a particular department; occu¬ 
pational seniority shall be deemed to mean length of serv¬ 
ice in a particular occupation in one or more departments; 
and plant seniority shall be deemed to mean total length 
of service in the plant. In the application of seniority 
to cases of promotion, demotion, lay-off, or re-employment 
in a department, departmental seniority shall govern. 
However, any employee -who has five (5) or more years 
of plant seniority, but who during the five years has 
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worked in more than one department, may in case he is 
subject to be laid off, claim seniority in any department 
in which he has worked according to the length of time 
he served in such department. 

An employee who has worked at the same occupation in 
more than one department, may claim occupational seni¬ 
ority in relation to the departmental seniority of other 
employees on such occupation. 

In the re-employment of employees in a department 
where former employees having seniority are not avail¬ 
able, employees having seniority in other departments will 
be given preference in employment over persons not previ¬ 
ously in the employ of the Corporation, and who have no 
seniority rights with the Corporation. In such cases total 
plant seniority will govern the selection. 

Seniority shall not apply until an employee shall have 
worked for the Corporation during some part of six (6) 
calendar months after the original date of employment. 
Anything in this section to the contrary, notwithstanding 
it is understood that in the application of seniority thaL 
seniority shall govern where factor (b) is relatively equal. 

Section 6.—Adjustment of Grievances 

Should any differences arise between the Corporation 
and the Union or its members employed by the Corpora¬ 
tion as to the meaning and application of the provisions 
of this agreement, or should any local trouble of any kind 
arise in the plant, there shall be no suspension of work on 
account of such differences but an earnest effort shall be 
made to settle such differences immediately in the follow¬ 
ing manner: 

First—between the aggrieved employee, who is a mem¬ 
ber of the Union and the foreman of the department in¬ 
volved. 

Second—between members of the Grievance Committee 
designated by the Union, and the General Superintendent 
or Manager of the Plant. 

Third—between the representatives of the National 
Organization of the Union and the representatives of the 
Executives of the Corporation. 

Fourth—in the event the dispute shall not have been 
satisfactory settled, the matter shall then be appealed 
to an impartial umpire, to be appointed by mutual agree¬ 
ment of the parties hereto. The decision of the umpire 
shall be final. The expenses and salary incident to the 
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service of the umpire shall be paid jointly by the Corpora¬ 
tion and the Union. 

Specified periods shall be agreed upon between the 
Grievance Committee and the General Superintendent or 
Manager of the plant for the presentation of grievances 
hereunder. Provided, however, that matters pertaining 
to discharge or other matters that cannot reasonably be 
delayed until the time of the next regular meeting may be 
presented at any time in accordance with the foregoing 
provisions. 

The Grievance Committee shall consist of five em¬ 
ployees designated by the Union—who will be afforded 
such time off without pay as may be required. By agree¬ 
ment between the Union and the Management, a sub¬ 
committee shall be selected for each department. The 
duties of the sub-committee shall be as follows: 

1. to determine whether or not the aggrieved party has 
a just grievance before presenting same to the foreman. 

2. to have all grievance presented to the foreman in a 
diplomatic manner, along with the aggrieved party, for 
satisfactory settlement. 

3. if the aggrieved party, sub-committeeman and fore¬ 
man cannot reach a satisfactory settlement, it will then be 
placed in writing before the General Grievance Commit¬ 
tee to be negotiated with the General Superintendent or 
Manager of the plant, 

4. the sub-committee shall share the responsibility to 
see that each employee abides by the rules of the Union 
and the Corporation. 

Conveniently located bulletin boards shall be main¬ 
tained and be used by the Corporation and the Union for 
whatever purposes they may deem necessary for the best 
interests of the Corporation and the Union. 

During the time of negotiation there shall be no sus¬ 
pension of work for either sub-committee or General 
Grievance Committee. All disputes to be settled during 
the hours of unemployment. There shall be no lockouts 
or strikes during the term of this agreement. 

Section 7.—Management 

The Management of the w'orks and the direction of the 
working forces including the right to hire, suspend or dis¬ 
charge for proper cause, or transfer and the right to re¬ 
lieve employees from duty because of lack of work, or for 
other legitimate reasons, is vested exclusively in the Cor- 
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poration, provided that this will not be used for purposes 
of discrimination against any member of the Union. 

Section 8.—Discharge Cases 

In the event a member of the Union shall be discharged 
from his employment from and after the date hereof, and 
he believes he has been unjustly dealt with, such discharge 
shall constitute a case arising under the method of adjust¬ 
ing grievances herein provided. In the event it should 
be decided under the rules of this agreement that an in¬ 
justice has been dealt the employee in regards to the dis¬ 
charge, the Corporation shall re-instate such employee 
and pay compensation at the employee’s regular rate of 
pay for the time lost between the written presentation of 
the grievance and the day he is put back to work. All 
such cases of discharge shall be taken up within five (5) 
days from the date of discharge and if the case is not dis¬ 
posed of within ten (10) days from the date of discharge 
it shall be presented to an impartial umpire as provided 
for under part four (4) of section six (6). 

Section 9.—Safety and Health 

The Corporation shall continue to make reasonable pro¬ 
visions for the safety and health of its employees at the 
plant during their hours of employment in accordance 
with the laws of the state of Pennsylvania. 

Section 10.—Individual Wage Rates 

Where alleged inequalities in wage rates prevail, the 
matter may be taken up for local plant adjustment and 
settlement made on a mutually satisfactory basis. 

Section 11.—Holidays 

The following days will be considered holidays, during 
which days there shall be no production work, except in 
case of continuous operations, on: New Year’s Day, Me¬ 
morial Day. Thanksgiving Day, Christmas Day, Labor 
Day, 4th of July. No employees shall be compelled to 
make up time lost in observance of a holiday. 

Section 12.—Check-Off 

The Union will supply to the Corporation cards 
signed by its members directing the Corporation to de¬ 
duct from the wages of the employees who sign said 
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cards the sum of one dollar (SI.00) per month which 
said sum shall only be deducted if the said employees 
have worked at least forty hours during said calendar 
month. 

The Corporation shall also deduct initiation fees 
amounting to three dollars (S3.00) from the wages of 
certain employees upon receipt of written instructions 
signed by such employees and the financial-secretary of 
the local union, which amount shall be deducted within 
thirty (30) days from the receipt of the aforesaid notice 
by the Corporation. Neither the initiation fee nor the 
first monthly deduction shall be made previous to thirty 
(30) days after the date of original employment of the 
individual. Dues deductions shall be made on the em¬ 
ployees first pay day of each month and shall be for 
the previous months dues. 

The employer shall pay sums so deducted by check to 
the order of David J. McDonald, 1500 Commonwealth 
Bldg., Pittsburgh, Penna. 

Section 13. —Government Service 

Any employee called into service by the government 
of the United States, shall be entitled to return to his 
regular job upon the completion of the required service 
and shall suffer no loss of seniority. Seniority in such 
cases shall continue as though the employee had con¬ 
tinued working on his job during the term of service. 

Section 14.—Vacations 

Any employee who has completed three (3) years of 
service on or before June 1, on any calendar year shall 
receive one weeks vacation during that year and each 
following year. The vacation pay for such employee 
shall not be for less than forty (40) hours at his average 
hourly earnings for the two months preceding his vaca¬ 
tion. Employees who have ten (10) or more years of 
service shall receive two (2) weeks vacation with pay. 

Whenever possible the employee shall have the privi¬ 
lege of selecting the time for his vacation but the final 
selection rests with the Management in order to insure 
an orderly operation of the plant. 
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Section 15.— Termination 

This agreement shall expire on the 28 of February, 
1942, but if by January 1, 1942, or by January 1 of any 
renewal year neither party has notified the other of an 
intention not to renew or to negotiate for changes in 
the agreement, then the agreement shall be automatically 
renewable for periods of one (1) year from February 28, 
1942, and thereafter. 

Notice as required under this section shall be ad¬ 
dressed to the Steel Workers Organizing Committee, 218 
Market House Bldg., 10th and Penn Sts., Reading, 
Penna., and to the Company at Lebanon, Penna., which¬ 
ever the case may be. 

Lebanon Steel Foundry Company, 

-, President. 

Steel Workers Organizing Committee, 
-, Sub-Regional Director. 


BOARD EXHIBIT NO. 8 


WALnut 1740. 

January 25, 1941. 

Re: Lebanon Steel Foundry Company Case 
No. IV-C-902 

Clarence D. Becker, Esquire, 

Farmers Trust Building, Lebanon, Pennsylvania 

Dear Mr. Becker: In accordance with our telephone 
conversation of Thursday evening, I am writing to ask 
for a clear statement of the Lebanon Steel Foundry 
Company’s position on the following question: 

If the Steel Workers’ Organizing Committee repre¬ 
sents a majority of the employees in an appropriate unit 
at the Lebanon Steel Foundry, will the company recog¬ 
nize the Steel Workers’ Organizing Committee as the 
sole and exclusive bargaining agent, and bargain with it 
in good faith, reducing to writing any agreement which 
might be arrived at as the result of such collective 
bargaining? 

Will you also supply me with lists of all of the em¬ 
ployees of the company for the weeks including Decem¬ 
ber 21, 1940, and January 10, 1941, these lists indicating 
with regard to each employee what his job is. 

Very truly yours, 

Daniel House, Examiner. 


DH: kd. 
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BOARD EXHIBIT NO. 9 

LAW OFFICES 

Becker & Ehrgood 

LEBANON, PENNSYLVANIA 

January 29, 1941. 

Clarence D. Becker. 

A. Harry Ehrgood. 

In Re: Lebanon Steel Foundry 

Mr. Daniel House, Examiner, 

National Labor Relations Board, 

United States Court House, 

Philadelphia, Pennsylvania. 

Dear Mr. House: Answering your letter of the 25th 
instant in this matter we state the position of the Leba¬ 
non Steel Foundry, as follows: 

First. Section 8 of the Wagner Act provides that it 
shall be an unfair labor practice for an employer (5) to 
refuse to bargain collectively with the representatives 
of his employees, and Section 9 provides that (a) rep¬ 
resentatives designated or selected for the purpose of 
collective bargaining by the majority of the employees in 
a unit appropriate for such purposes shall be the exclusive 
representatives of all the employees in such unit for the 
purpose of collective bargaining. 

The Supreme Court of the United States has recently 
decided that an employer may be required to reduce to 
writing any agreement arrived at as the result of collec¬ 
tive bargaining. 

Under the circumstances we have advised our client 
and they take the position upon our recommendation 
that a request to put into writing that which' the law 
already requires them to do is unreasonable and capri¬ 
cious and our client’s answer to your first inquiry is 
in the negative. 
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Second. With respect to the records, if you will place 
into my hands an official mandate, duly authenticated, 
from an individual or body legally constituted, and cite 
me the Act of Congress or lawful governmental regula¬ 
tion authorizing and validating the same, I shall very 
promptly give further consideration to compliance with 
such a request. 

Trusting this is fully responsive to your inquiry in 
both respects, I am 

With kind, personal regards. 

Very truly yours, 

(S) Clarence D. Becker, 

for Becker and Ehrgood. 

CDB/F. 


BOARD EXHIBIT NO. 11 

January 14, 1941. 

On January 14th, at 11 A. M., the writer called Mr. 
Med wick to inform him that a review of our position in 
this matter did not permit of any earlier date being 
set for the next meeting. As might be expected from 
the foregoing report, this did not meet with Mr. Med- 
wick’s approval and he again felt obliged to tell the 
writer that as much as he hated to do it, it was becom¬ 
ing necessary for him to seek the help of the N. L. R. B. 
in settling the whole matter at an early date. Despite 
all this, however, a date of January 24th still stands as 
the date of the next meeting with the S. W. 0. C. 

HIP: EMS. 
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BOARD EXHIBIT NO. 12 
Notes on Developments on January 13th 

Mr. Fritchman of the S. W. 0. C. called on the writer 
on the morning of January 13th, to discuss the date for 
a future meeting and was informed that the earliest pos¬ 
sible date agreeable to Management was Friday, Jan¬ 
uary 24th; this being due to a heavy schedule for Mr. 
Quinn and other representatives of Management in the 
coming two weeks. 

Mr. Fritchman expressed displeasure at this so-called 
“delay” and stated that there had been passed at the 
organization meeting the day before a resolution call¬ 
ing for action by some authorities in Washington if an 
agreement is not signed and in effect by February 1, 
1941, and that while he would like very much to con¬ 
tinue to handle this thing, the whole matter would be 
taken out of his hands at that date if no agreement had 
been reached. 

He suggested that the writer call Mr. Medwick in Read¬ 
ing, but this was not agreed upon as preliminary nego¬ 
tiations had been started by Mr. Fritchman and if there 
were need of Mr. Medwick being notified, it should be 
Mr. Fritchman’s responsibility to take care of it. Mr. 
Fritchman left with the statement that the writer might 
expect a call from Mr. Medwick that day. This call came 
through in the afternoon and consumed about 15 min¬ 
utes, during which time it was further restated the Man¬ 
agement’s position in this matter. 

Mr. Medwick’s attempt to persuade Management to 
select an earlier date included many references to the 
fact that he would call in a government official to ex¬ 
pedite the settling of this matter. He also mentioned 
that he might have to get hold of a radio announcer and 
broadcast over WOR and WJZ the statement that Leb¬ 
anon Steel Foundry were interfering with National 
Defense work by failing to bargain with the S. W. 0. C. 
and sign an agreement. 
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As had been stated earlier in the day to Mr. Fritch- 
man, it was explained to Mr. Medwick that there must 
be a clear distinction made between the handling of 
grievances and the negotiations for a contract and that 
it was the disposition of Management to deal with the 
S. W. 0. C. in the handling of any grievances which 
came from such members who so designated them as 
their agents, and this the Management was quite willing 
to do and could get together with the interested parties 
on a comparatively short notice, but that any nego¬ 
tiations for a contract, involving as it does an increase in 
wages, the possible curtailment of hours of work and 
other special considerations, required lengthy and de¬ 
liberate attention by Management. In the meantime, 
we intended to recognize and deal with the Independent 
Group as sole collective bargaining agent until the defi¬ 
nite status of each group was established. It was left 
with Mr. Medwick at his insistence that the writer review 
this matter again and see if some earlier date could not 
be selected for the meeting. 


BOARD EXHIBIT NO. 13 

January 20,1941. 

On Monday, January 20th, Mr. House of the N. L. R. B. 
and Mr. Fritchman of the S. W. 0. C. arrived at the plant 
at 12:45 P. M. to see Management. Mr. Stanley and the 
writer met with these two gentlemen and the question was 
asked as to the exact purpose of their visit. To this Mr. 
House replied that he came to get Management’s side of 
the story insofar as the charge made by the S. W. 0. C. 
was concerned. 

The writer was questioned first on whether or not we 
were engaged in any collective bargaining. This was an¬ 
swered in the affirmative by the writer, who gave a brief 
history of our bargaining activities with the Association 
of Independent Lebanon Steel Foundry workers during 
his. the writer’s, association with the Lebanon Steel 
Foundry. 

Mr. House then asked why we had met with the 
S. W. 0. C. and in answer to this, the writer restated the 
Company policy of meeting with any sincere person or 
group claiming to represent any of our employees. After 
several more leading questions, and a statement by Mr. 
House that the writer’s replies did substantiate the charge 
made by S. W. 0. C. of unfair labor practice, the writer 
asked permission to call the Company’s counsel. Senator 
Becker, to sit in this meeting. About fifteen minutes was 
consumed in getting Senator Becker, who, upon his arrival, 
was introduced to Mr. House and Mr. Fritchman. Mr. 
Stanley was here excused from further participation. 

No detailed notes were kept of this meeting, but in the 
sum and substance, Mr. House concluded that there had 
been a minor infraction of such ruling as had been made 
by the N. L. R. B. in governing collective bargaining. He 
stated that the Company’s belief that it had no right to 
call for an election was in error. A ruling by the N. L. R. B. 
about one year ago made it possible for the employer in 
just such cases as we had confronting us, to call for an 
election, and that our failure to do so made it appear that 
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Management was stalling in its dealing with the S. W. 0. C. 
in order to allow the Association to muster its strength. 

He questioned also whether the Association was a duly 
constituted body for collective bargaining, but upon being 
presented with a copy of the By-Laws, this being the only 
one in the possession of the writer, he agreed that it 
probably was a duly constituted body for collective bar¬ 
gaining. He did, however, question the right of the Inde¬ 
pendent Group to displace the large number of represent¬ 
atives who had switched over to the S. W. 0. C. 

At about 3:00 o’clock, Senator Becker asked to be ex¬ 
cused for about an hour, having some other important 
business to attend to. Mr. House suggested that during 
Senator Becker’s absence, he would like to interview the 
representatives of both groups. No other office being 
available, the writer loaned his office to Mr. House and 
through Mr. Gamber, the Personnel Manager, arranged 
for those employees affected to come into the office and 
meet with Mr. House. At this time, Mr. Fritchman left 
the office and sat in the lobby until Mr. House was ready 
to leave. 

The first group were those that had been displaced by 
the Independent Association, who were also members of 
the S. W. 0. C. With these men, Mr. House was closeted 
for about 20 minutes. 

He then asked to meet with the representatives of the 
Independent Group. These men were then assembled in 
the office quite readily, they having been requested by Mr. 
Gamber to wait for Mr. House to see them. Here again 
Mr. House consumed about 20 minutes in meeting with 
this group. 

It was then around 4:00 o’clock and Senator Becker re¬ 
turned and with the writer again entered into a discussion 
with Mr. House. Mr. House mentioned that some of the 
statements made by members of the S. W. O. C. were not 
substantiated by any information he was able to obtain 
and that there were many peculiar angles to this case. 
He mentioned that it was his thought that an election 
should be held and he would like to see the ballot contain 
the names of both groups but that he was fearful that the 
Union’s attitude in this whole matter may preclude the 
possibility of this, and if so, the ballot would be a Yes or 
No ballot, “Are you in favor of the S. W. 0. C. as your 
bargaining agent or are you not?” 
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Both Senator Becker and the writer expressed the de¬ 
sire of having both names on the ballot. There was con¬ 
siderable discussion of this, ended up wdth Mr. House 
saying that he would do all he could to persuade the 
Union to agree to both names on the ballot. To this point, 
he stated that before an election could be held, it would 
be necessary for Management to sign a required form, to 
the effect that they would collectively bargain in good 
faith with that body which won the election. 

Neither the writer nor Senator Becker were in a position 
to give Mr. House our answer on this, stating, however, 
that when he next came to Lebanon on Thursday, Janu¬ 
ary 23rd, as he had announced he would, that we would 
be in a position to give him a definite reply as to whether 
or not we would sign such a paper. 

The writer having quoted several times from his notes 
of meetings with the S. W. 0. C., prompted Mr. House 
to ask for a copy of these notes. There being only one 
copy available, the writer agreed to have some additional 
copies made, reserving, of course, the right to make such 
deletions as he saw fit. 

Mr. House and Mr. Fritchman, who was still waiting in 
the lobby, left at 5:45 P. M. 

HDP: EMS. 



RESPONDENT EXHIBIT NO. 8 


Dec. 23, 1940. 

Notes on Meeting With the S. W. 0. C. 

On Saturday, December 21st, at 10:30 A. M., repre¬ 
sentatives of Management of the Lebanon Steel Foundry 
met with representatives of the S. W. 0. C. This meet¬ 
ing was arranged between Mr. Fritchman of the 
S. W. 0. C. and Mr. Quinn of the Lebanon Steel Foundry. 

Present representing S. W. 0. C. were Mr. Tony 
Lynch, Mr. Fritchman, and the following employees of 
the Lebanon Steel Foundry: Dan Mahoney, Lee Moyer, 
Parker McGuire, Frank Bahstetter, Don Bashore, Ray 
Miller, Harvey Mason, Walter Smith, George Weise, and 
representing the management of Lebanon Steel Foundry 
were Mr. Frank Stanley, Peter Gamber, and the writer. 

The following notes on this meeting are dictated while 
the memory of details is fresh in the mind of the writer 
and those representatives of Management present. 

When the meeting was assembled and came to order, 
the question was asked as to just what the Management 
could do for the men present. Mr. Fritchman then an¬ 
swered that the purpose of the meeting was to discuss the 
proposed agreement between the Lebanon Steel Foundry 
and the S. W. 0. C., a copy of which had been left with 
the Management on December 16th, by three members 
of the S. W. 0. C., namely 

Lee Moyer. 

George Berkheiser. 

Harvey Mason. 

Our answer to Mr. Fritchman was that there had been 
insufficient time for a careful study of this proposed agree¬ 
ment but a casual study left much to be desired from the 
standpoint of Management, and much to be discussed 
from the standpoint of employe representation, and that 
we felt that we were not ready to enter into a discussion of 
this agreement at this time, as we were, and had been, 
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dealing with what we were told was a duly constituted 
body for collective bargaining. However, at Mr. Fritch- 
man’s request, we agreed to listen to his reading through 
the agreement, section by section, and questioning or com¬ 
menting as we saw fit on the contents of this proposed 
agreement. 

He therefore, started to read it, section by section. 

Section 1.—in the agreement attached hereto prompted 
no questions or comments by Management, it being 
merely a preamble to the text. However, at this time, 
Mr. JYitchman did say that it was the intent and purpose 
of the employees of Lebanon Steel Foundry in selecting 
the S. W. 0. C. to represent them in collective bargaining 
to not only better their lot. but to better the results secured 
by the company. It had been called to his attention that 
lately we had been experiencing excessive scrap, faulty 
work generally being more in evidence than had heretofore 
been the case, and that he was quite sure that if the Man¬ 
agement signed this agreement, that we would note an 
appreciable improvement in our operating results. There 
were other comments made along the same line, but gen¬ 
erally, the foregoing contains the meat of his claims. 

In dealing with Section 2 on Recognition, after Mr. 
Fritchman completed his reading of this section, the only 
comment made by the Management representatives was 
that in Paragraph 2 of Section 2, dealing with the recog¬ 
nition and non-interference with rights of employees to 
become members of the union, this was our intent and 
policy and besides, it was enforced on us by Law to adopt 
such a policy. However, in Paragraph 1, dealing with 
the Lebanon Steel Foundry recognizing the S. W. 0. C. 
as a sole collective bargaining agent for its employees, 
the Management’s reply was that this, of course, is a sub¬ 
ject which we are in no position to discuss and have no 
comments to make other than that we will recognize and 
deal with anyone who claims to represent any of our em¬ 
ployees, but that we have been dealing with an Independ¬ 
ent Group as sole collective bargaining agency. 

Section 3 deals with Wages. This was read by Mr. 
Fritchman and Management’s comment was to the effect 
that it had always been and would continue to be the 
policy of the Lebanon Steel Foundry to pay wages as high 
and in some cases higher than was the practice in compet¬ 
ing plants or industries, and also, however, that we could 
not afford to lose sight of the competitive position which 
we must maintain in order to continue in business. This 


point, and also the statement as to our policy of paying 
as high and higher wages than competing foundries and 
industries, was stressed inasmuch as we have ample proof 
of this being the case. It was also mentioned that we are 
continually striving and have sufficient evidence in our 
plant of the success which we are having in increasing the 
earnings of our employees throughout the plant. It was 
left with Mr. Fritchman that due to the far-reaching ef¬ 
fects of any agreement such as proposed in Section 3, a 
great deal of thought and discussion must be given this 
subject. 

In Section 4 dealing with hours of work, after Mr. 
Fritchman’s reading of this section, he mentioned that 
there was a lot of objection in the plant to men having 
to work Saturdays or Sundays to make up such time 
as was lost by holidays occurring in the middle of the 
week, and that was the sole purpose and intent of 
the insertion of this section. Upon being asked for 
questions or comments. Management’s reply was that 
prior to a law enforcing such hours of work and over¬ 
time pay. it had been the policy of Lebanon Steel Foun¬ 
dry to work S hours a day and 40 hours a week with time 
and one-half for all time over 8 hours per day and/or 40 
hours per week. As for the grievances or complaints 
by the men concerning Saturday and Sunday work, it 
was the company policy, and had been for some time, 
to ask those men concerned if they cared to work on 
Saturday. It was mentioned that of course during this 
past month, we had worked numerous Saturdays and 
we had paid time and one-half for such Saturday work. 
This policy was prompted by a desire to better our pro¬ 
duction and deliveries on such work as we have in the 
plant, which is vital to the National Defense Program 
or to clear the shop of such commercial work as may 
interfere with the production of this more necessary 
work at a later date. While it was the plan to work 
on December 28. it was not with the thought of mak¬ 
ing up such time as was lost on December 25th, Christ¬ 
mas Day, as witness the fact that the plant was operat¬ 
ing on December 21, with no time having been lost 
during the week. However, it was left that here again 
the effects of an agreement of this sort are so large 
that nothing could be stated definitely, but the whole 
subject would be given more consideration. 
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On Section 5 dealing with seniority, this section after 
being read by Mr. Fritchman prompted no questions 
from Management, but merely the comment that a cas¬ 
ual study of this section indicated to us that it was prac¬ 
tically the same as past company practice on this sub¬ 
ject. Mr. Fritchman, however, stated that many em¬ 
ployees had grievances or complaints against foremen 
and Management for being unfairly dealt with during 
times of lay-offs and poor business. 

On Section 6 on Adjustment of Grievances, this sec¬ 
tion upon being read by Mr. Fritchman prompted no 
questions from Management other than the one con¬ 
cerning the last sentence dealing with lock-outs and 
strikes during the time of this agreement; it being the 
Management’s desire to know if any such guarantee 
could be made. Mr. Lynch’s reply to this question was 
that the S. W. 0. C. had 670 contracts with steel firms 
and had experienced no difficulty in this respect. This 
section otherwise was left for further and detailed con¬ 
sideration by Management as the opportunity occurs. 

Section 7 dealing with Management was read by Mr. 
Fritchman, and Management then questioned Mr. 
Fritchman and Mr. Lynch as to the intent and purpose 
of this section. Mr. Lynch replied that while the 
A. F. of L. and other craft unions maintained an employ¬ 
ment agency, the S. W. O. C. was merely a collective bar¬ 
gaining organization and left with the employers the 
right to hire or fire, for just cause, such employees as 
they saw fit. 

Section 8 on Discharge Cases was read by Mr. Fritch¬ 
man and prompted the comment from Management that 
of course such a policy as was proposed here was en¬ 
forced upon us by Law except that it was not certain as 
to the required interval of time during which complaints 
on unfair discharge must be made. 

Section 9 dealing with Safety and Health, after being 
read, prompted a comment by management on the com¬ 
pany policy in this respect and on the proposed contin¬ 
uance of a policy which would make the Lebanon Steel 
Foundry a safe and healthy place in which to work. 

Section 10 dealing with individual wage rates upon be¬ 
ing read was answered by Management to the effect that 
we had sincerely and conscientiously made an effort to 
adjust individual wage rates as promptly as there was 
sufficient justification for doing so and such a policy would 
continue. 






79 


Section 11 dealing with holidays prompted more dis¬ 
cussion on the subject of men having to work on Satur¬ 
days or Sundays to make up such time as was lost 
through holidays occurring in the middle of a week, but 
no further comment was made by Management other 
than that nobody was required to work on Saturday to 
make up such time. It was left entirely with the em¬ 
ployee and in no case would a decision not to work be 
held against him. 

Section 12 dealing with the Check Off was read by Mr. 
Fritchman and the Management’s statement in this re¬ 
spect was to the effect that our clerical force was now 
considerably over-burdened with such deductions as oc¬ 
curred after the passing of the Social Security and Un¬ 
employment Compensation Act, Group Insurance, 
Christmas Club, and deductions for such small loans as 
w’ere regularly made to employees that any such addi¬ 
tional work w T ould have to be given a lot of consideration. 

Section 13 dealing with Government Service, after be¬ 
ing read was answered by Management, stating that it 
was our Policy to do precisely as was suggested in the 
proposed agreement; in other words, anyone being called 
into service by the government would not lose seniority; 
however, w*e could not be responsible for anyone who 
willfully left and enlisted in the National Guard or the 
Army. This, of course, was agreed to by Mr. Fritchman. 
It was stated by Management, though, that we planned 
that no one enlisting in the National Guard for a period 
of one year during this National Emergency should lose 
his seniority. 

Section 14 dealing with vacations, after being read, 
met with a reply by Management that any such plan as 
proposed here would be so far-reaching and expensive 
that a great deal of thought would have to be given to it, 
and again our competitive position was emphasized. 
There were few, if any, of our competitors in the steel 
industry, who have a plan that is so extensive and so 
expensive. 

Section 15 dealing with Termination, there were no 
questions or comments by Management. 

After having read through the whole agreement, Mr. 
Fritchman’s question was when they could meet again 
with Management to further discuss this subject. He 
stated that they were in a hurry to close this matter and 
did not wish to prolong any settlement. The manage- 
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ment’s reply was that they would meet with represen 
tatives of the S. W. 0. C. as frequently as was reason¬ 
ably possible, but it was unfortunate that this thing came 
up at this time of the year. The employees in the shop 
must be sure to recognize that the end of a month and 
the end of a year always made a lot of extra work for 
Management. Likewise, sales meetings, in which pros¬ 
pects for the coming year were always discussed, might 
have some very decided effects upon such decisions as 
might be made affecting the proposed agreement, also, 
we had a duly elected body for collective bargaining and 
its status must be considered. It was left that Mr. 
Fritchman will call the writer on the morning of 
December 23rd. to set a date for another meeting. 

At this time. Mr. Lynch said that the S. W. 0. C. was 
in no position to enter into any lengthy negotiations 
until after the first of the year. Considerable discussion 
was held by representatives of the S. W. 0. C. as to the 
best hour of the day to meet, with no decision being 
leached on this matter. However, a statement was 
made by the writer to the effect that if in the mean¬ 
time any grievances or complaints should occur, that 
the Management of the Lebanon Steel Foundry main¬ 
tained an open door to any employee, who wished to 
come in and register such a complaint, provided it had 
been brought up through the logical steps, first going 
to the foreman, then to the Plant Superintendent, and 
then the Plant Management. Mr. Lynch’s remarks fol¬ 
lowing this statement were that our policy was not con¬ 
sistent with what the writer had stated, as witness the 
fact that no definite date for this meeting had been set 
by thewriter upon receiving the proposed agreement on 
December 16th. and that it was necessary for Mr. Fritch¬ 
man to personally contact Mr. Quinn and arrange for 
this meeting. 

Mr. Lynch made numerous comments, which obvi¬ 
ously were designed to irritate the representatives of 
Management present, some of them casting reflections 
on personal integrity, etc. 

It developed in the discussion that there was an ob¬ 
vious misunderstanding on the part of the three men 
mentioned earlier, who presented this agreement, which 
further discussion apparently cleared up. 

Upon prompting by Mr. Lynch, several of the employees 
mentioned small matters or supposed grievances, which 
they had and which prompted them to select the S. W. 0. C. 







81 


as their collective bargaining agent. Harvey Mason men¬ 
tioned the fact that if the men in the shop could get the 
ear of Mr. Quinn, there would be no trouble or dissent. 
Other of the employees upon being prompted by Mr. 
Lynch, mentioned the unsatisfactory way in which griev¬ 
ances had been handled through the present employees’ 
bargaining group. Mr. Fritchman stated, however, that 
it was quite evident that this unsatisfactory condition had 
been corrected to quite some extent but due to the very 
nature of the present bargaining group, the absence of an 
agreement with the Management and a clear set-up for 
the handling of grievances, no really satisfactory solution 
could come until the S. W. 0. C. stepped in. This gener¬ 
ally, was the subject of discussion between representatives 
of the S. W. 0. C. and the employees for a period of about 
5 minutes. Upon its completion, the writer, speaking for 
Management, restated the company policy of willingness 
to meet with any employee or anyone claiming to repre¬ 
sent any employee or employees at any reasonable time 
to discuss such matters as concerned the employee and 
that we have evidence of faithfully and duly dealing with 
an elected body of men. who claim to represent the em¬ 
ployees of Lebanon Steel Foundry. 

After this, the discussion began to cover generalizations 
and relatively unimportant subjects, and as it was then 
12:10 o’clock, it was suggested by the writer that we ad¬ 
journ until some future date unless somebody had some 
specific complaint or suggestion to make. This was 
agreed to by Mr. Fritchman and Mr. Lynch and the meet¬ 
ing adjourned at 12:15, before which Mr. Lynch men-, 
tioned that it had been very satisfactory for them and 
that they had met with a more cordial and pleasant recep¬ 
tion than had been their experience in meeting with the 
Management of other companies and that he trusted that 
such an amosphere of Good Will would continue. 

H. D. Phillips. 

HDP:EMS. 

12/23/40. 

Note:— Mr. Fritchman called personally on the writer 
in midafternoon of 12/23/40, and agreed to cail on 1/6/41 
to arrange exact date and hour of meeting. Left pleased, 
though having expressed a desire to meet 1/4/41, to which 
I could not agree for reason of another engagement. 

H. D. Phillips. 



RESPONDENT EXHIBIT NO. 9 


January 11, 1941. 

Notes on Meeting With S. W. 0. C. 

On Friday, January 10th, at 4:00 P. M., representa¬ 
tives of Management of the Lebanon Steel Foundry 
again met with representatives of the S. W. 0. C. This 
meeting had been arranged between Mr. Fritchman of 
the S. W. O. C. and the writer on January 6th. 

Present representing S. W. 0. C. were Mr. Fritchman 
and Mr. Medwick. and the following employees of the 
Lebanon Steel Foundry: Dan Mahoney, Parker Maguire, 
Frank Bahstetter, Don Bashore. Ray Miller, Harvey 
Mason, Walter Smith, George Weise. Absent due to ill¬ 
ness were Lee Moyer, Dick Rudegeair. 

Representing the Management of Lebanon Steel 
Foundry were Frank Stanley, Peter Gamber, and the 
writer. 

The following notes on this meeting are dictated while 
the memory of details is fresh in mind. 

The meeting was late in assembling due to some of the 
shop men failing to appear on time and actual discussion 
was started at 4:10 P. M. The writer told the repre¬ 
sentatives of S. W. 0. C., that, as had been promised, the 
Management had carefully reviewed the proposed agree¬ 
ment and had numerous questions to ask on practically 
all the sections of the agreement, but that before doing 
so, he wished to afford the S. W. 0. C. men an oppor¬ 
tunity to bring to light any questions, comments, or new 
developments in this matter. 

Mr. Medwick here took the opportunity to further ex¬ 
pound the merits of the S. W. 0. C. as a bargaining 
group and in effect merely restated the same claims pre¬ 
viously made by Mr. Lynch in the meeting of December 
21st. This consumed about 15 minutes and upon its 
completion, Mr. Medwick expressed the desire to read 
the agreement to all assembled. The writer questioned 
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this unnecessary loss of time due to the fact that this 
agreement had previously been read by Mr. Fritchman 
and suggested that if it were agreeable to all concerned, 
we might pass over the second reading of this agreement. 

This being agreeable, the writer proceeded to ask 
questions on the agreement. The first question having 
to do with Section 3 on Wages was “What guarantee has 
Management that there will be no request for further 
increases in wages during the time of this agreement?” 
The answer to this question by Mr. Fritchman was that 
it was so intended in this agreement that any increases 
in wages resulting upon the signing of this agreement 
would continue for the duration of the agreement, pro¬ 
viding. of course, that there be no national movement 
toward increases in wages. If such should occur, the 
S. W. 0. C. would again ask Management to open nego¬ 
tiations for such an increase. 

The second question asked was “What is meant by 
the statement ‘Benefits resulting from increased pro¬ 
duction shall be shared proportionately by the workers 
involved and the corporation’?” It was stated by the 
writer before giving Mr. Fritchman a chance to answer 
this question that this was a very broad and general 
statement and contained a lot of possible trouble for 
both Management and men. 

Mr. Fritchman’s answer to this question was that the 
S. W. 0. C. had in mind that should a man, a molder 
we will say, be paid $7.00 a day for producing 100 molds 
on one of the present molding machines and the Man¬ 
agement decides to install a faster machine enabling 
this molder to then turn out 200 molds a day for the 
same effort expended, the compensation to the molder 
should not be just $7.00 a day as had been the case, 
but he should receive a proportionate increase in his 
earnings. 

The writer then stated that this was what Manage¬ 
ment had feared was the intent of this statement and 
that such a policy was not consistent with our plan of 
wage administration in that it did not deal fairly and 
on the same basis with all men involved. For example, 
comparing this molder with a chipper, it is unlikely that 
any mechanical improvement could be made in the chip¬ 
ping operation which will enable the chipper to turn out 
twice the amount of work he had formerly turned out 
and therefore his opportunity to share proportionately 
in any such improvements would not be the same as 
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with the molder, and would eventually result in a wage 
structure in our plant that would not be justified in any 
sense. 

In other words, our policy of wage administration is 
such that at all times we will pay a fair rate for all work 
performed, but it must be understood that it is the duty 
of Management and Supervision to constantly strive 
toward the production of castings with greater speed 
and lower cost. 

Question #3 w’as “What is meant by hourly earning 
powder; is this intended to mean base rate or earnings?’' 
Mr. Fritchman’s answer was that it was intended to 
mean earnings and not base rate. 

Question #4 was “What is meant by minimum hourly 
rate; does this mean guaranteed earnings or base rate?” 
Mr. Fritchman’s reply was that this meant guaranteed 
earnings. 

Question #5 was “What right has the Union to expect 
such an increase as is asked from the Company?” The 
writer then stressed our competitive position and restated 
that it is our definite belief, substantiated by ample proof, 
that the rates paid at Lebanon Steel Foundry were in all 
cases as high or higher than those paid by our competi¬ 
tors; therefore, the Union w'as asking something which 
would further weaken our competitive position. 

Mr. Fritchman’s reply to this was that the men in the 
shop felt that if common labor were worth 62an hour, 
the semi-skilled and skilled labor should be raised so that 
the same spread existed between the earnings of unskilled 
and skilled labor. The writer then stated that a clear 
differentiation must be made between base rate and guar¬ 
anteed minimum earnings and that in the case of the com¬ 
mon laborer, his base rate still remained 56Vi>^ an hour, 
but that due to the necessity of compliance with the Wages 
and Hour Law, a guarantee of 62earnings per hour 
was made to such employees. The Management made no 
attempt to justify this increase to common labor on the 
basis of worth, but our Company policy would eventually 
work out within a comparatively short period of time to 
where the minimum earnings of skilled and unskilled la¬ 
bor would have the same relative spread as had formerly 
existed. 

It is intended that the Incentive System shall accom¬ 
plish this. Mr. Fritchman’s question then after this state¬ 
ment w*as whether we were now in a position to discuss 
this Section further and come to some agreement. 




In reply to this, the writer found it necessary to state 
that a great deal of thought still had to be given to this 
matter by Management but that the information secured 
in this meeting would be of great help in arriving at some 
further thought or action on this proposal. 

The discussion then dealt with hours of work, and here 
again the Company policy in this matter, as had previously 
been stated on December 21st, was expressed, as well as 
the competitive position which we have to maintain and 
which would be weakened by any such agreement on hours 
of work as was proposed. 

Further discussion ended with the suggestion by Mr. 
Fritchman that overtime pay for Saturday and Sunday 
work would not be requested of the Company for such 
continuous operations as were in effect at present. He 
then asked if this would make this section agreeable to 
Management. The writer replied that due to the great 
state of flux we were now going through in our production 
schedules, it may be necessary to place other operations 
on a six or seven day schedule, and therefore more thought 
must be given to the possible final effect of any such 
agreement. 

In leaving this section and going to Section 5, dealing 
with Seniority, the first question from Management 
dealt with the omission of family status and place of 
residence as points of consideration in dealing with 
seniority and lay-offs. It was Mr. Medwuck’s reply that 
if the Management felt so inclined as to include these 
points in seniority considerations, it was entirely agree¬ 
able to the S. W. 0. C. to so include them and give them 
such weight as we could mutually agree upon. 

Numerous hypothetical cases were cited to test the 
working out of the proposed seniority clause in the agree¬ 
ment presented and it was agreed by all concerned that 
by no means would the present proposed set-up deal 
fairly in all cases during times of lay-off. There was no 
further discussion on this section. Management stat¬ 
ing, however, that it was in error in stating on December 
21st, that the plan proposed was in general accordance 
with that already in effect in our plant, family status 
and place of residence carrying a good bit of weight in 
any cases of lay-off. 

Mr. Fritchman at this point asked whether he could 
take it for granted, in view of the fact that we dealt first 
with Section 3, that Section 1 and 2 were agreeable to 
Management. The writer’s reply was that this was 
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not intended. The discussion of these sections being 
purposely delayed until such time as more information 
was obtained on the sections dealing with Wages. Hours 
of "Work, Vacations, and Check-Off. These things con¬ 
cern us most from the standpoint of economy and speed 
of production and that it was intended that further dis¬ 
cussion would take place on the first two sections. 

This satisfying Mr. Fritchman. questions were then 
asked on the proposed check-off, the writer stating that 
he felt justified in believing that the Union has no more 
right to ask of Management the collection of its dues 
than Management in turn had in asking the Union to 
collect its bills, and what possible justification the Union 
had for requesting this of Management. Mr. Fritchman 
and Mr. Medwick spoke at some length in reply to this 
question, stating that unless the check-off was agreed 
upon by the Management, that there would be a con¬ 
tinuous disturbance in the plant due to attempted col¬ 
lection of dues by duly appointed dues collectors 
amongst the employees, which would not only interfere 
with production, but would cause a lot of ill feeling. 

Mr. Medwick also stated that many times it was neces¬ 
sary for him and some of his tough guys to appear at the 
gate of a plant and collect the dues from such men as 
had been delinquent. The writer's comment on this was 
that it appeared quite definitely that in order for Man¬ 
agement to secure the claimed improvement in industrial 
and economic relations between the employees and the 
Company, the check-off was a necessity. Mr. Fritch¬ 
man agreed to this, and Mr. Medwick stated that unless 
the Corporation agreed to the check-off, it would be im¬ 
possible for him to spend any time on improving rela¬ 
tions between the Corporation and employees, such as 
offering suggestions for improvements in process, etc. 
His time would be taken up altogether with dues collec¬ 
tions, etc. 

The question was then asked by Mr. Gamber whether 
the Union proposed to collect dues from all employees, 
should they be granted the sole collective bargaining right. 
Mr. Medwick’s reply was in the affirmative. To this Mr. 
Gamber replied that such a course was not allowed by law, 
Pennsylvania State Law allowing deductions from a man’s 
pay without his written consent for only school taxes and 
board bill. To this Mr. Medwick had to agree, stating 
that he was certain that the Union could demonstrate in 





short order to all the employees the value of paid 
membership. 

Considerably more discussion was had on the check-off 
and was ended by Mr Med wick, who asked Management 
if they had any further questions on this agreement as the 
hour was growing late and nothing definite had been 
decided. 

Management’s next question was on the subject of vaca¬ 
tions. It was “On what basis does the Union ask two 
weeks’ vacation for all men who have been employed by 
the Company for a period of ten years?” It was stated 
by the writer that this request seemed to unfairly work 
against the interests of a Company, which had been con¬ 
sistent in its desire and ability to maintain a steady em¬ 
ployment for a period of 30 years, undertaking at many 
times the manufacture of new types of castings foreign 
to its experience and in many cases not suited to its equip¬ 
ment. in order that a steady employment may be given. 

Management could not help but feel that its policy in 
this respect, which no one could deny as being worthy, was 
unfairly working against it in this question of vacations. 
Mr. Fritchman replied that the reason this request for 
two weeks’ vacation with pay was asked for all men with 
over ten years of service is due to the fact that the Man¬ 
agement of Lebanon Steel Foundry had always told the 
employees that it would go along with anything done by 
the local Bethlehem Steel Plant, Dan Mahoney stated, 
however, that in dealings of the employees with the writer, 
such had never been claimed, but that under Mr. K. V. 
Wheeler, this had been a stock reply to all workmen on 
questions affecting hours of work, pay, vacations, etc. 
The writer stated that Bethlehem Steel was not a com¬ 
petitor of Lebanon Steel Foundry and that to the best of 
our knowledge, none of our competitors had such a liberal 
vacation policy. 

In addition, the request was not consistent with the 
facts of the case, Bethlehem Steel granting two weeks’ va¬ 
cation with pay only to such employees with more than 
15 years of service. Mr. Fritchman questioned wliether 
this section would then be agreeable to Management if 
such a request were omitted. To this point, Walter 
Smith facetiously suggested that two weeks’ vacation 
with pay be granted only to such employees with more 
than 25 years of continuous service, he being the only 
one so affected. 
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The writer's reply to Mr. Fritchman’s question was that 
we were still not at a point to indicate any agreement with 
this section inasmuch as the request for one week’s vaca¬ 
tion with pay for all employees with more than three 
years of continuous service was more liberal than had been 
our policy in the past and likewise considerably more 
expensive. 

At this time Mr. Medwick again stated that it was 
necessary that we move faster in trying to reach an agree¬ 
ment, that we had been wasting a lot of time, and that it 
placed him and Mr. Fritchman in a bad spot in that they 
had promised the members of the S. W. 0. C. employed 
by Lebanon Steel Foundry that they would have a con¬ 
tract to discuss with them on January 12th, at the sched¬ 
uled meeting. He talked at length along these lines in 
order to impress upon Management the need for more 
urgent handling of this matter. However, the writer’s 
reply was to the effect that the Management was moving 
just as fast as possible in trying to handle this thing and 
were as much interested as the S. W. 0. C. in finding a 
solution to the problems confronting both Management 
and men. 

Mr. Fritchman followed Mr. Merwick’s remarks with 
the questions as to the suitability of proposed Section 1 
and Section 2 of the proposed agreement, to which the 
writer replied that the statement, “It is the intent and 
purpose of the parties hereto that this agreement shall 
promote industrial and economic relationships between 
the employees of the corporation and the corporation” 
could be interpreted as an acknowledgment on the part of 
Management that the present relations between the Com¬ 
pany and its employees w T ere not what they should be and 
that before any agreement could be reached on this state¬ 
ment, Management would like to know in just what way 
this agreement will promote and improve industrial and 
economic relationships and if it is not the thought of the 
representatives of the S. W. 0. C. that the Company did 
already have a high degree of perfection in its relation¬ 
ship between workmen and Management. 

Mr. Fritchman’s reply to this was in the nature of a 
question, being namely, “Doesn’t the Management think 
that its relationship with the employees can be im¬ 
proved?” This was agreed to by Management but there 
was still left in the minds of Management a lack of under¬ 
standing and appreciation of how the S. W. 0. C. proposed 
to further foster this same relationship. 
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As it was then approximately 6 P. M., it was more or less 
agreed by the S. W. 0. C. and Management that further 
discussion on the proposed agreement had best be left 
until the next meeting and discussion then centered upon 
when the next meeting could be held. The writer replied 
that Management had secured a lot of additional infor¬ 
mation which would be used for further consideration of 
the proposed agreement and would attempt to set a date 
for another meeting at the earliest convenient date, sug¬ 
gesting that Mr. Fritchman call the writer on Monday, 
January 13th, at which time a definite date would be set. 

Mr. Medwick at this time evidently felt the need to 
sound a cautioning note to Management that unless 
prompter action was secured in the future than had here¬ 
tofore been the case, he would be obliged to call in some¬ 
body from Washington to force the Company into the 
signing of an agreement. The writer stated that he re¬ 
gretted very much that Mr. Medwick felt this way about 
the manner in which negotiations were proceeding as it 
had been the sincere intent of Management to deal with 
this matter as promptly as possible. 

There was considerable discussion by Mr. Fritchman 
and Mr. Medwick along this same line, endeavoring to 
impress upon Management the fact that unless a definite 
and final answer was secured in the near future, the 
S. W. 0. C. would feel obliged to call in someone from the 
N. L. R. B., at the same time notifying the Defense Com¬ 
mission in Washington of Lebanon Steel Foundry’s un¬ 
willingness to cooperate and bargain collectively with its 
employees, thus interfering with the National Defense 
Program. 

After this, however, the meeting took a more pleasant 
tone, Mr. Medwick stating his pleasure of the way in 
which the* meeting had been handled, noting particularly 
the absence of a large legal staff retained by Management 
and also expressed the hope that our future meeting, which 
he trusted would come at an early date, would be carried 
on in the same spirit as had been evidenced in this one. 
It is only necessary to say that the meeting adjourned at 
6:20 P.M. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 7990 

Lebanon Steel Foundry (a Pennsylvania Corpora¬ 
tion) petitioner 

v. 

National Labor Relations Board, respondent 


ON PETITION TO REVIEW AND SET ASIDE AND ON REQUEST 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 

This case comes before the Court upon a petition by 
Lebanon Steel Foundry to review and set aside an 
order issued by the National Labor Relations Board, 
and upon the Board’s request for enforcement of its 
order. The Board’s decision, including its findings of 
fact, conclusions of law, and order (P. A. 52-83) is 
reported at 33 N. L. R. B., No. 58. This Court has 
jurisdiction under Section 10 (e) and (f) of the Na¬ 
tional Labor Relations Act (49 Stat. 449, 29 U. S. C., 
Sec. 151 et seq.). 

(i) 
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STATEMENT OF THE CASE 

Upon the usual proceedings pursuant to Section 10 
of the Act which are fully set forth in the Board’s 
decision (P. A. 52-54), 1 the Board, on July 10, 1941, 
issued its finding of fact, conclusions of law, and order 
(P. A. 52-83), which may be briefly summarized as 
follows: Petitioner, a Pennsylvania corporation, en¬ 
gages in interstate commerce 2 in the manufacture, sale, 
and distribution of various types of steel castings 
(B. A. 57) ; it refused, in violation of Section 8 (5) 
and (1) of the Act, to bargain collectively with the Steel 
"Workers Organizing Committee (herein called the 
Union) although that organization represented a ma¬ 
jority of its employees in an appropriate unit (P. A. 
62, 81-82). The Board directed petitioner to cease 
and desist from the unfair labor practices found and 
ordered it to bargain collectively with the Union upon 
request, and to post appropriate notices (P. A. 82-83). 

1 References to portions of the record printed by the Board and 
by petitioner as appendices to their briefs are designated bv the 
symbols “(B. A. —)” and “(P. A. —),” respectively. Refer¬ 
ence to the official typewritten transcript is designated by “(Tr. 

2 During 1940, approximately 55 percent of the raw materials 
used in petitioner’s business, of a total value of about $498,000. was 
obtained from points outside the State; during the same period, 
approximately 70 percent of its finished products, having a total 
value of about $1,900,000, was shipped to points outside the State. 
Upon these findings, which were based on stipulation of counsel 
(B. A. 57-58), the jurisdiction of the Board is clear. National 
Labor Relations Board, v. Jones & Laughlin Steel Corporation 7 
301 U. S. 1, and companion cases. 
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SUMMARY OF ARGUMENT 

Point I 

The Board’s findings of fact with respect to the unfair labor 
practices are supported by substantial evidence. Upon the 
facts so found, the petitioner has engaged and is engag¬ 
ing in unfair labor practices within the meaning of Section 
8 (5) and (1) of the Act 

There is substantial evidence that petitioner illegally 
refused to bargain with the Union. Petitioner’s fail¬ 
ure to bargain in good faith with the Union as its 
employees’ representative is established by the Com¬ 
pany’s flagrantly dilatory tactics, its denial of the 
Union’s legitimate request for exclusive recognition, 
and its concurrent thwarting of all attempts to satisfy 
it as to the propriety of the Union’s claim to such recog¬ 
nition. 

There is no merit in petitioner’s claim that the 
Union was not validly designated by the check-off 
cards which the employees signed. The check-off cards 
were used in the campaign to organize the instant 
plant and in the district generally in lieu of Union 
membership application cards, and were habitually 
recognized by employers as proof of the signatories’ 
desire to be represented by the Union; moreover such 
an authorization to check off dues in itself necessarily 
implied an intention to apply for Union membership 
or, at the least, to designate the Union as agent for the 
purpose of negotiating a contract with the Company. 

The appropriateness of the bargaining unit and the 
fact that a majority of petitioner’s employees therein 
had signed check-off cards is unchallenged. 
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Point II 

The Board’s order is valid and proper under the Act 

The Board properly ordered petitioner to cease and 
desist from interfering with, coercing, or restraining 
the employees in the exercise of rights guaranteed by 
Section 7 by the specific unfair labor practices found 
or by any like acts or conduct. The requirement that 
petitioner bargain collectively with the Union is the 
normal remedial provision under the circumstances. 

ARGUMENT 

Point I 

The Board’s findings of fact are supported by substantial evi¬ 
dence. Upon the facts so found petitioner has engaged and 
is engaging in unfair labor practices within the meaning of 
Section 8 (5) and (1) of the Act 

This case presents only the question whether peti¬ 
tioner violated the Act in refusing to grant exclusive 
recognition and to bargain with the Union. And on 
that question the case falls in narrow compass because 
petitioner does not dispute that it refused to recognize 
and bargain with the Union, nor does it dispute the ap¬ 
propriateness of the bargaining unit, nor does it dispute 
the fact that a majority of the employees in the unit 
signed certain Union check-off cards {infra, pp. 6-9, 
16). 

Petitioner pitches its case upon two contentions: 

(1) that bona fide doubts as to the Union’s majority 
status accounted for petitioner’s refusal to recognize 
and deal with the Union as required by the Act; and 

(2) that the Board improperly accepted certain check¬ 
off cards as valid designations of the Union as the 
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employees ’ representative for the purpose of collective 
bargaining. As we shall show, both these arguments 
are untenable; the bulk of the crucial subsidiary find¬ 
ings relevant to these contentions are adverse to peti¬ 
tioner and stand unchallenged. The Board’s ultimate 
conclusions, we submit, were compelled by the record. 

The negotiations between the Union and petitioner 5 

Brief review of the negotiations between petitioner 
and the Union demonstrates the fallacy of petitioner’s 
plea that its failure to accord bargaining to the Union 
stemmed from petitioner’s genuine uncertainty as to 
whether the Union represented a majority of its em-| 
ployees (Pet. Br. 3, 7, 15-16). 

On December 16, 1940, the Union negotiating com¬ 
mittee submitted a proposed collective agreement to 
Phillips, petitioner’s plant manager, informed him 
that the Union represented a majority of its employees 
in an appropriate unit, and asked that a date be set 
for discussion of the proposed agreement (B. A. 25- 
26, 29-31). Phillips refused this request, but indi¬ 
cated his readiness to discuss grievances at any time 
(B. A. 31). Dissatisfied with this reply, Fritehman, 
the Union district organizer (P. A. 84, 103), secured 
through T. S. Quinn, treasurer of the Company and 
Phillips’ superior (B. A. 2), an appointment fori 
December 21 (B. A. 2-3). At this meeting petitioner 
pointedly disregarded the Union representatives’ offer 
to produce evidence of the Union’s majority status 

3 The Board's evidentiary findings (P. A. 62-74) on this branch 
of the case are based in substantial part upon material derived 
from petitioner's own memoranda of these meetings. 
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(B. A. 3, 4, 17, 20), and, as the Board found (P. A. 
21), advisedly refrained from exploring that question 
(B. A. 4, 20). 4 Instead, after some vague blanket ob¬ 
jections to the contract (B. A. 75-76, 32, 19, 20, 31), 
Phillips stated, in response to Fritchman’s inquiry 
whether petitioner was prepared to accord the TJnion 
exclusive recognition, that the Company would “deal 
[with respect to grievances] with anyone who claims 
to represent any of our employees,” but that it was 
then treating with an “Independent Group as sole 
collective bargaining agency” (B. A. 59, 76). In the 
subsequent discussion, petitioner agreed to not a single 
section of the proposed contract and made no counter¬ 
proposals (B. A. 4, 42, 75-81). 8 

4 Phillips’ assertion at the hearing that he expressed doubt as to 
the Union’s majority at this conference does not warrant belief. 
His testimony that the statement in his memorandum of the meet¬ 
ing, that the proposed contract “left much to be discussed from 
the standpoint of employee representation” (B. A. 75), referred 
to his uncertainty on this issue (B. A. 47) is palpably unconvinc¬ 
ing. Plainly, in the light of petitioner’s consistent avoidance of 
any clarification of the question (pp. 5, 7) and Fritchman’s un¬ 
challenged evidence that petitioner at this meeting indicated 
no interest in the matter (B. A. 4, 20), the Board was justi¬ 
fied in relying on Fritchman’s account rather than the vacil¬ 
lating and belated protestations of Phillips, who initially as¬ 
serted on the stand that he was entirely uncertain as to the 
meaning of the phrase quoted above (B. A. 47). 

5 This conference broke up with the understanding that Fritch- 
man would call Phillips on December 23 to arrange a date for the 
next meeting (B. A. 5, SO). On December 23, Phillips professed 
inability to make any definite appointment for the next conference 
(B. A. 5-6, IS, 34, SI) and advised Fritchman to try again on 
January 6, 1941 {ibid.)’ when Fritchman called at that time, 
Phillips refused to set any date earlier than January 10 (B. A. 
6,34). 
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At the next meeting, held on January 10 (B. A. 7, 
72), Medrick, subregional director of the Union (P. A. 
85), placed the check-off cards of a majority of peti¬ 
tioner’s employees on the conference table (B. A. 7, 35, j 
43) and invited petitioner’s representatives to count 
and examine them, and to check their authenticity 
(B. A. 7, 35, 44). Petitioner again studiously avoided 
direct challenge of the Union’s proof of its claim and 
manifested no desire either to see or examine the cards 
(B. A. 7, 35, 20) ; yet when Fritchman asked whether 
he might assume exclusive recognition was granted, he 
was once more met with the flat reply that this was 
“not intended” (B. A. 42-43, 8, 35, 85).° Though the 
management representatives in the course of the 2-hour 
conference which followed discussed a number of pro¬ 
posed provisions other than the sections dealing with 
recognition, it again made not one definite counterpro- ! 
posal and committed petitioner to nothing (B. A. 8, 
9-10, 82-89, Tr. 324). 

At the close of this meeting Phillips declined to 
consider the question of a future conference date 
until January 13 (B. A. 10, 36, 89); at that time he 

6 Petitioner's insistence at the hearing that this answer was 
attributable to its desire to address itself to the question of recog¬ 
nition only after satisfying itself with respect to other contract I 
provisions is, as the Board inferred (P. A. 67), patently spurious; 
the entire course of negotiations demonstrates petitioner’s settled 
determination to withhold exclusive recognition from the Union 
and to limit relations with that organization to discussion of 
Union members’ grievances. Confirmation of the fact that the 
reason assigned was a pretext for further evasion is found in peti¬ 
tioner’s failure to make a single counter proposal or concession on 
this occasion (B. A. 8, 9-10, 82-89, Tr. 324). 
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insisted that January 24 was the earliest date he could 
muster (B. A. 11, 37, 70). This persistent delay, he 
candidly told Fritchman and Medrick (B. A. 70, 71,12, 
22-23, 37-38), was due to the sharp distinction drawn 
by the Company between the *' 1 handling of grievances 
and the negotiations for a contract”; only with regard 
to the former was petitioner prepared to deal “on 
comparatively short notice” (B. A. 71). “In the 
meantime,” Phillips reiterated, management intended 
to “recognize and deal with the Independent Group as 
sole collective bargaining agent until the definite status 
of each group was established” (ibid.). 

Subsequent efforts to obtain an earlier meeting date 
proving unavailing (B. A. 11, 37-38, 69), the Union 
on January 14 filed a charge with the Board (B. A. 
12). At the conference held with a Field Examiner of 
the Board on January 20 (B. A. 12, 72), Phillips for 
the first time raised squarely the issue of the Union’s 
majority (B. A. 13,19-20). 7 Resuming its basic tactic 
of circumventing the Union’s efforts to establish the 
validity of its claim to recognition, petitioner, despite 
the Independent’s failure ever to assert a desire for 
such status (infra, pp. 10, 11), conditioned its accept¬ 
ance of the Examiner’s suggestion of a consent elec¬ 
tion upon the gratuitous proviso that the Independent 

7 Phillips also told the Examiner that the Company was bar¬ 
gaining with the Association of Independent Lebanon Steel 
Foundry Workers and that its meetings with the Union had been 
prompted solely by its policy of “meeting with any sincere per¬ 
son or group claiming to represent any of our employees” 
(B.A.T2). 
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also appear on the ballot (B. A. 74). When the Inde¬ 
pendent itself declined this offer (B. A. 15, 24), peti¬ 
tioner succeeded in disrupting arrangements for the 
projected election by refusing to sign the usual consent 
election agreement (B. A. 67) providing that, in the 
event the Union were certified as a result of the elec¬ 
tion, petitioner would grant it exclusive recognition, 
bargain in good faith and reduce to writing conclusions 
arrived at as the result of such bargaining (B. A. 66) . 8 
Final proof of petitioner’s inflexible determination to 
evade its duty to bargain collectively is furnished by 
its use of the Board’s efforts to resolve the difficulties 
between the parties as a pretext for summarily break¬ 
ing off all negotiations with the Union.® 

The so-called Independent Group 

The evidence clearly left the Board no alternative 
but to find that petitioner injected the “Independent 
Group” into the controversy as a “screen against the 
Union’s attempt to negotiate a contract” (P. A. 79). 

8 The Board’s finding (P. A. 74) that this refusal was dictated 
by petitioner’s determination to make no declaration indicating I 
its willingness in fact to comply with the law was clearly justified; 
the clause in question committed petitioner only if the Union 
represented a majority; the obligation would in that event auto¬ 
matically have attached by virtue of the Act; furthermore, the 
entire record of petitioner’s dealings with the Union compelled 
the Board’s interpretation of this otherwise inexplicable refusal. 

0 On January 23 petitioner cancelled the conference with the 
Union previously scheduled for January 24, assigning as its rea¬ 
son the Board’s intervention in the case (B. A. 21, 22, 45; Tr. 
80-81). 
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So far as appears, such relations as existed between 
the “Independent” and the Company during the pe¬ 
riod under discussion were entirely without bearing 
upon the issue of exclusive recognition of the Union. 
Upon the instant record, not only is the very identity 
of the 11 Independent’’ in serious doubt, but the organ¬ 
ization presumably referred to was patently mori¬ 
bund; in addition, petitioner failed to establish that 
the Union’s alleged rival was a labor organization 
within the meaning of the Act. Evidence was adduced 
that management had dealt on the subject of wages, 
hours, and working conditions with representatives 
designated under some sort of employee representa¬ 
tion plan existing in the plant (B. A. 46, 29, 40, 19, 
20, 27); however, that group seemingly functioned as 
an informal employee committee and, according to 
uncontradicted testimony, prior to the Company’s 
conference with the Board’s Field Examiner on Jan¬ 
uary 20, 1941, when the alleged constitution and by¬ 
laws of a hitherto unknown organization called the 
Association of Independent Lebanon Steel Foundry 
Workers were suddenly produced (B. A. 45, 73, 72, 
28), had neither name, bylaws, constitution, member¬ 
ship requirements nor dues (B. A. 26, 27, 29, 56) . 10 

10 Phillips confirmed this testimony with the assertion that, 
although he had been dealing with the employee representatives 
since approximately February 1, 1940, he also had never seen the 
Plan’s constitution or bylaws until one of the representatives 
showed him the bylaws of the Association of Independent 
Lebanon Steel Foundry Workers on January 20 (B, A. 29; Tr. 
260,348). 
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Petitioner at the hearing explicitly declined the Trial 
Examiners suggestion that it adduce proof that the 
alleged bylaws of the Association are the bylaws of the 
plan, or the so-called ^independent Group ?l (Tr. 398- 
401). It made no showing, further, that any labor 
organization ever obtained an oral or written contract 
with petitioner, or expressly received exclusive bar¬ 
gaining rights; there is no indication in the record 
that any organization except the Union ever even re¬ 
quested such rights. Indeed, cogent proof that, far 
from acting as the employees’ exclusive representative, 
the so-called “Independent Group” was virtually de¬ 
funct when petitioner was erecting it as a barrier 
against the Union’s lawful claims, is supplied by the 
fact that less than half the employees participated in 
the last plan election in September or October 1940 
(B. A. 39, 40); that six of the nine representatives 
chosen at that election were Union men (B. A. 47); 
and that the inertia of the representatives was such 
that in November 1940, after the Union had started 
its organizing campaign, petitioner was forced to sum¬ 
mon them to his office and remonstrate with them for 
their failure to so much as present grievances on the 
employees’ behalf (B. A. 29-30). And conclusive evi¬ 
dence that petitioner used the “Independent” merely 
as a shift for evading the Union’s justifiable demands is 
found in its sabotage of the proposed election and de¬ 
finitive severance of negotiations with the Union, even 
though the “Independent” had eliminated itself from 
competition with the Union for recognition {supra, 
p. 9). 
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The Union’s designation by the check-off cards 

Petitioner’s principal claim (Pet. Br. 7), that the 
check-off cards did not constitute adequate evidence of 
the employees’ designation of the Union as representa¬ 
tive for the purpose of negotiating a collective agree¬ 
ment with the Company, is plainly without merit. In- 
controvertibly, these cards were used in lieu of mem¬ 
bership application cards in the Union campaign in 
petitioner’s plant; 11 the uncontradicted evidence also 
establishes that they were habitually employed through¬ 
out that union district to signify union membership 
as well as authority to check off union dues (P. A. 88). 
The Board’s inference (P. A. 59) that the cards evi¬ 
denced such designation is fortified, moreover, by the 
practice of numerous employers in the same locality, 
who indisputably accepted check-off cards as a matter 
of course as proof of the employees’ desire to be rep- 

11 At the beginning of the organizing campaign, petitioner’s 
employees used membership application cards designating the 
Union as collective bargaining agent, which they obtained from 
an organizer at a nearby plant; subsequently, when informed that 
the employees wished Union dues to be deducted from their wages, 
Fritchman gave them “wage deduction authorization” or check¬ 
off cards to substitute for the membership application cards. Em¬ 
ployees who had already signed application and designation cards 
then signed check-off cards (P. A. 85-89, 103-105, 108-109, Bd. 
Exhs. 4A-1-18, 20, 22-28, 31-73; Bd. Exhs. 5A-2, 3, 5, 9, 20, 22, 
25, 31, 33, 37, 38, 40, 44, 56, 58, 66, 70, 71, 75, 79-82, 95, 96, 99, 
104, 107, 111, 115, 123, 128, 131, 133, 146, 148, 151, 152, 154, 162, 
167, 175-178, 184, 185, 193, 200, 218, 222, 226, 249, 253, 261, 263, 
264, 268-270, 276, 288, 296, 306, 308, 313, 316, 317, 321, 326, 327; 
Bd. Exh. 5A-3) and only check-off cards were employed there¬ 
after in soliciting Union members (P. A. 104-106, Bd. Exhs. 
5A-1-337, 5B-1-21). 
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resented by the Union (P. A. 112-113). But even 
absent this compelling circumstantial evidence of the 
employees’ intention in signing these documents, the 
nature of the authorization therein contained in itself 
required the conclusion reached by the Board. On set¬ 
tled principles, a mere application for union member¬ 
ship inherently implies a designation of agency for 
collective bargaining, National Labor Relations Board 
v. Louisville Refining Co., 102 F. (2d) 678, 680 (C. C. 
A. 6), cert. den. 308 U. S. 568; National Labor Retor¬ 
tions Board v. Somerset Shoe Co., Ill F. (2d) 681, 
687 (C. C. A. 1): this action “can have no important 
significance other than the expression of a desire that 
the Union achieve the purposes of all labor organiza¬ 
tions by bargaining with the employer.” 12 It follows 
necessarily that an explicit direction to the employer 
to pay over a substantial part of an employee’s wages 
to the Union constitutes a fortiori evidence of a desire 
to become and be a union member, and is, by the same 
token, a designation of agency to this end; at the very 
least, as the Board correctly inferred (P. A. 59), exe¬ 
cution of such authority to check-off dues under a col¬ 
lective contract between the Company and the Union 
indicates the signatory’s wish that the Union act as his 
agent in collective bargaining with his employer. That 
the authorization postpones actual deduction of dues 

12 In re National Motor Bearing Company and International 
Union, United Automobile Workers of America , Local No. 76 , 
5 N. L. R. B. 409, 428, modified and enforced, National Labor 
Relations Board v. National Motor Bearing Co., 105 F. (2d) 652 
(C.C.A.9). 
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until the contract is consummated obviously does not 
militate against this inference: in the closely compa¬ 
rable situation involving applications for union mem¬ 
bership, neither the reservation that dues are not to 
be owing until union recognition is obtained, nor the 
applicant’s failure ever to become a union member 
because of ineligibility or nonpayment of initiation fees 
or dues, has ever been held to negative the inference 
of designation of the Union raised by the execution 
of the application. See, e. g., National Labor Relations 
Board v. Bradford Dyeing Association, 310 U. S. 318, 
338-339, and National Labor Relations Board v. Na¬ 
tional Motor Bearing Co., 105 F. (2d) 652 (C. C. A. 9). 13 

Petitioner adduced no evidence in support of its 
attack upon the Board’s interpretation of the check¬ 
off cards; the Company’s case rests, in effect, upon the 
mere argument that the instant authorizations did not 

13 The Supreme Court in the Bradford Dyeing case, after noting 
that dues were not to be owing until recognition was granted, re¬ 
versed the decision of the circuit court (106 F. (2d) 119, 123), in 
which the Board’s finding of violation of Section S (5) was set 
aside on the ground, inter alia, that the Union’s majority in the 
appropriate unit, based upon application cards, was inadequately 
supported (310 U. S. 318, 338-339). In in re National Motor 
Bearing Company and International Union, United Automobile 
Workers of America, Local No. 76 ,5 X. L. R. B. 409,427-428, enf’d 
on this point A ’ational Labor Relations Board v. National Motor 
Bearing Co., 105 F. (2d) 652 (C. C. A. 9), applications of em¬ 
ployees who never actually had become members of the Union 
were held sufficient designations; in this connection the Board 
declared: It is necessary to state only that, as the Board has held, 
a union may bargain for employees who are not even eligible to 
membership, provided that such employees have sufficiently indi¬ 
cated a desire that such bargaining take place (p. 428). 
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create an agency to bargain collectively because they 
omitted express language of designation for that 
specific purpose. However, even on common-law prin¬ 
ciples, the evidence upon which the Board relied abun¬ 
dantly sustained its finding; 14 certainly, in view of the 
remedial nature of the Act, the Board was warranted 
in construing the Statute’s requirements liberally so as 
to further, not defeat, the purposes which Congress 
intended to achieve. 15 Neither the Board nor any 
Court has ever demanded special words or formulae 
for designation of a representative for collective¬ 
bargaining purposes: this intent has been deduced 
from such varied behavior as participation in a strike 
vote taken by the Union, 16 a strike called by the 
Union, 17 and acceptance of strike benefits. 18 

In short, the Board, on the foregoing evidence, in the 
exercise of its expert judgment in this specialized field, 
validly decided this factual issue adversely to peti¬ 
tioner. National Labor Relations Board v. Water- 

14 See, e. g. Restatement of the Law of Agency , Secs. 26, 27, 33, 
34,35,48. 

13 Taylor v. United States, 44 U. S. 221, 236; cf. National Labor 
Relations Board v. Pennsylvania Greyhound Lines, Inc., 303 U. S. 
261; Virginian Railway Co. v. System Federation No. 10, 300 U. S. 
515. 

16 In re C. A. Lund Company and Novelty Workers Union, 
Local 1806 , 6 N. L. R. B. 423, 435, enf’d and remanded on other 
grounds National Labor Relations Board v. Lund , 103 F. (2d) 
815 (C. C. A. 8). 

17 Century Mills, Inc., 5 N. L. R. B. 807; Denver Automobile 
Dealers Association , 10 N. L. R. B. 1173. 

18 In re Rabhor Company , Inc., a Corporation and International 
Ladies Garment Workers Union, 1 N. L. R. B. 470, 474-476. 
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man Steamship Co., 309 U. S. 206; National Labor 
Relations Board v. Link-Belt Co., 311 U. S. 584. 19 

CONCLUSION 

The evidence recounted above plainly compelled the 
Board’s conclusion (P. A. 81-82) that petitioner 
violated Section 8 (5) and (1) of the Act. Flagrantly 
disregarding its clear duty to recognize and bargain 
with the Union as the employees’ exclusive representa¬ 
tive with a view to arriving at a collective contract 
(H. J. Heinz v. National Labor Relations Board, 311 
U. S. 514), petitioner consistently approached nego¬ 
tiations with the Union with its mind “hermetically 
sealed against even the thought of entering into an 

19 The Board’s conclusion (P. A. 55) that all production and 
maintenance employees in the Lebanon plant, including the ship¬ 
ping department and truck drivers, but excluding supervisory em¬ 
ployees, office and clerical employees, and the assistants in peti¬ 
tioner's chemical laboratory, constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 
9 (b) of the Act rested, in the main, upon stipulation of counsel 
at the hearing (Tr. 10); this decision which petitioner does not 
question in its brief (P. A. 2), plainly did not “pass the bounds 
of permissible discretion,” the only ground upon which the 
Board’s determinations respecting the bargaining unit are open 
to attack. Marlin-Rockwell Corporation v. National Labor Rela¬ 
tions Board , 116 F. (2d) 586, 5S7 (C. C. A. 2). See also, e. g. 
Pittsburgh Plate Glass Co. v. National Labor Relations Board , 
113 F. (2d) 69S, 701 (C. C. A. 8), aff'd 313 U. S. 146; International 
Association of Machinists v. National Labor Relations Board , 
110 F. (2d) 29,45-46 (App. D. C.), aff’d 311 U. S. 72. The record 
unquestionably establishes, as petitioner concedes (Pet. Br. 2), 
that the Union at all times material here had in its possession 
check-off cards signed by a majority of petitioner’s employees in 
the appropriate bargaining unit (P. A. 116-117). 
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agreement,” National Labor Relations Board v. Gris¬ 
wold Mfg. Co., 106 F. (2d) 713, 723 (C. C. A. 3); 
purportedly granted the exclusive status to which the 
Union was entitled to another organization, National 
Labor Relations Board v. Jones <& Laughlin Steel 
Corp., 301 U. S. 1, 44rA5; illegally insisted that its 
dealing with the Union be confined to grievances, 
National Labor Relations Board v. Griswold Mfg. Co., 
106 F. (2d) 713, 716, 718, 719 (C. C. A. 3); McQuay- 
Norris Mfg. Co. v. National Labor Relations Board, 
116 F. (2d) 748, 757 (C. C. A. 7) cert. den. 61 S. Ct. 843; 
refused to cooperate in the holding of a consent elec¬ 
tion—a position which hardly showed good faith— 
Heinz case, supra, at 526; and, finally, when other 
avenues of obstruction had been exhausted, cut off all 
relations with the Union upon the pretext that the 
filing of the charge with the Board absolved it of re¬ 
sponsibility for further efforts to reach an agreement, 
Jeffery-DeWitt Insulator Co. v. National Labor Rela - 
tions Board, 91 F. (2d) 134, 139-140 (C. C. A. 4), 
cert. den. 302 U. S. 731. 20 Petitioner’s tardy question¬ 
ing of the Union’s majority only after the charge was 
filed justified the inference that the issue, injected into 
the situation only after a charge had been filed with 
the Board, “was an afterthought,” Stewart Die Cast- 

20 “If the petitioner could rid himself of the obligation to negoti¬ 
ate by declaring further negotiations to be useless * * * the 
statute enjoining collective bargaining would largely fail of its 
purpose.’* Jeffery-DeWitt Insulator Co. case, supra , at pp. 139- 
140 (C. C. A. 4) cert. den. 302 U. S. 721. 


IS 


ing Corp. v. National Labor Relations Board, 114 F. 
(2d) 849, 854 (C. C. A. 7). It seems abundantly clear 
that petitioner’s conduct was motivated, not by the 
reasons assigned, but by a rejection of the collective 
bargaining principle. National Labor Relations 
Board v. Biles-Coleman Lumber Co., 98 F. (2d) 18, 
22 (C. C. A. 9). 21 Finally, even conceding arguendo, 
and contrary to fact, that petitioner’s conduct was ac¬ 
tually motivated by uncertainty as to the sufficiency of 
the Union’s proof of designation, the Union having 
proffered what was in fact adequate evidence and peti¬ 
tioner having rejected that proof as well as an election, 
petitioner’s subsequent refusal to bargain was at its 
own peril. National Labor Relations Board v. Piqua 
Munising Wood Products Co., 109 F. (2d) 552, 556 
(C. C. A. 6); National Labor Relations Board v. Rem¬ 
ington Rand, Inc., 94 F. (2d) 862, 868 (C. C. A. 2), 
cert. den. 304 U. S. 576; National Labor Relations 
Board v. Dahlstrom Metallic Door Co., 112 F. (2d) 
756, 757 (C. C. A. 2); Continental Oil Co. v. National 
Labor Relations Board, 113 F. (2d) 473, 479 (C. C. A. 
10 ). 

Point II 

The Board’s order is valid and proper under the Act 

The requirement in paragraph 1 (a) that petitioner 
cease and desist from the specific unfair labor prac- 

21 See also ffartsell Mills Co. v. National Labor Relations Board , 
111 F. (2d) 291, 292 (C. C. A. 4); Continental Oil Co. v. National 
Labor Relations Board , 113 F. (2d) 473, 479 (C. C. A. 10). 
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tices found (P. A. 82) is mandatory under Section 
10 (c) of the Act. National Labor Relations Board v. 
Pennsylvania Greyhound Lines, Inc., 303 U. S. 261, 
265; National Labor Relations Board v. Express Pub¬ 
lishing Co., 61 S. Ct. 693, 698. Paragraph 1 (b), re¬ 
straining any like acts or conduct interfering with the 
rights of the petitioner’s employees under Section 7 
of the Act, is directly within the Board’s authority to 
restrain any “like” or “similar” conduct, as enunci¬ 
ated in National Labor Relations Board v. Express 
Publishing Co., 312 U. S. 426. See also, National La¬ 
bor Relations Board v. Grower-Shipper Vegetable 
Assn., 121 F. (2d) 368 (C. C. A. 9). 

Paragraph 2 (a), requiring petitioner to bargain col¬ 
lectively with the Union (P. A. 82-83), is the normal 
remedial provision where there has been violation of 
Section 8 (5). International Association of Machin¬ 
ists v. National Labor Relations Board, 311 U. S. 72, 
81-82; National Labor Relations Board v. Bradford 
Dyeing Association, 310 U. S. 318, 339-340; National 
Labor Relations Board v. Remington Rand, Inc., 94 F. 
(2d) 862, 869-870 (C. C. A. 2), cert, den., 304 U. S. 
576. Paragraph 2 (b) (P. A. 83), requiring the post¬ 
ing of notices, is a valid exercise of Board’s power to 
effectuate the Act’s policies. National Labor Relations 
Board v. Falk Corp., 308 U. S. 453; National Labor 
Relations Board v. Bradford Dyeing Association, 310 
U. S. 318. 
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CONCLUSION 

It is respectfully submitted that the Board’s findings 
are supported by substantial evidence, that its Order 
is valid and should be enforced in full. 

Robert B. Watts, 

General Counsel, 
Laurence A. Knapp, 
Associate General Counsel, 
Ernest A. Gross, 

Assistant General Counsel, 

Hilda D. Shea, 

William J. Avrutis, 
Attorneys, 

National Labor Relations Board. 


U. S. COVCRNMCNT PRINTING OPPlCKi IMf 






